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PREFACE 


HESE few pages contain the principles of the Muslim Law 
of Inheritance. It comprises mainly the Sunni Hanafi Law 
and is based on the original Arabic authorities. The book contains 
the text and translation of the Sirajiyyah which was first translat- 
el, in 1792, by Sir William Jones and subsequently annotated by 
Alma‘ic-Rumsey, and also by S.C. Sircar; but for some reasons 
I prefer to use my Own translation with a commentary and 
I leave it to my readers to judge it on its own merits. The 
Koranic verses and the traditions of the Prophet relating to the 
Law of Inheritance are also included. Some useful charts found 
i the book have been carefully prepared for the first time in 
English from the works of Muslim Jurists, and a completely 
exhaustive compendium of illustrations relating to the sharers and 
residuaries has be2n worked out for reference in actual cases, I 
am greatly indebted to Dr. Zubaid Ahmad and also to Dr. 
Mahmud Ullah in assisting mein preparation of this work. I 
trust the work will meet with the approval of all those interested 
In the Muslim Law. 


Law Department, 
University of Allahabad. 


25th March, 1934. M,. U, 
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THE MUSLIM LAW OF INHERITANCE 


The Muslim Law of Inheritance, Ilm-ul-Faraiz, is a great 
achievement of the Muslim jurists. In its minutest details it is a 
system rendered to perfection, and thus deserves our admiration. 
Macnaghten in his preliminary remarks, Principles and Precedents 
of Mohammedan Law, observes: 


In these provisions we find ample attention paid to the interests 
of all those whom nature places in the first rank of our affections; 
and indeed it is difficult to conceive any system containing rules 
more strictly just and equitable?. 


And the tribute paid by Rumsey is no less exalted. He re- 
marks: 
The Mohammedan Law of Inheritance comprises beyond ques- 


tion the most refined and elaborate system of rules for the devolu- 
tion of property that is known to the civilised world?. 


The view that the deceased is entitled to “‘a dead man’s por- 

tion” often took the form of placing in the 

The dead man’s portion grave things considered as necessaries for 

the life of the deceased in the next world. 

Such was the custom particularly in Egypt. Later on in religious 

surroundings the reservation of the dead man’s portion was con- 

fined to the property to be spent on charitable objects for the good 

of the soul of the deceased. This practice exists under the Church 
as also under the Muslim Law. 


In almost all systems the distinction is made between real and 
personal property. The natural law of 

scar west real and succession refers to personal property. The 
succession to personal property is governed 

by one set of rules while succession to immovable property is based 
cn different principles. However the Muslim Law makes no dis- 
tinction between the succession of real and personal property, nor 
is there any difference as found under the Hindu Law between 
ancestral and self-acquired property, nor from mere fact of com- 
mensality, the heirs continuing to live together, presumption as to 
existence of joint family can arise. The well known rule of pri- 
mogeniture which is the incidence of succession of real property in 
various systems is not recognised by the Muslim Law at all. Under 
the Islamic Law all sons inherit equally. The converse case of ulti- 

Pp. V. =P. 1 (Preface) 


mogeniture, the succession of the youngest son to the estate, is also 
not recognised. 

Historically intestate succession comes before testamentary 

succession. The law itself takes into ac- 
Intestate succession count the fact that the property of the de- 
| ceased should be applied primarily to the 
support of persons who were entitled to be first supported by the 
deceased in his lifetime, and who have greatly suffered by his death. 
The right of testamentary succession was only to meet exceptional 
cases for reasons known to the testator himself, and that herein 
again some restriction was placed on the testamentary power of 
the person as was the case under the Roman Law that some portion 
of the property must be left for the descendants of the deceased. 
Justinian provided by the 18th Novel that a testator should leave 
at least one-third or one-half of the estate if he has four or more 
children. The Muslim Law goes further and requires that at least 
two-thirds shall be left for the near relations of the deceased, by 
providing that the testator cannot dispose of more than one-third 
by way of legacies. 
Bentham discussing the Law of Suc- 
Right of ascendants and cession (Theory of Legislation, Vol. I, 
descendants 
Chapter XX) observes: 

On a man’s death, the question arises, how ought his property 
to be disposed of? The legislator should have three objects in 
view, in framing any laws of succession: (1) To provide for the 
subsistence of the rising generation; (2) to prevent the pain of 
disappointment; and (3) to aim at the equalisation of fortunes. 

Proceeding thus he discusses some well known propositions, 
stating in effect that descendants shall be given preference to all. 
He argues that any other arrangement would be contrary to the 
accepted view. He says: 

It is quite certain that our children could not exist without us, 
or some one who should take our place. It is probable that our 
parents could exist without us, as they existed before we came 
into being. 

Thus briefly the order proposed by Bentham would be thus: 
namely; (1) Descendants; (2) Ascendants; (3) Collaterals. The 
Muslim Law takes note of the right of the descendants to inherit 
from their parents but at the same time places the father and 
mother of the deceased in the first rank of heirs along with sons and 
daughters. 

The Holy Koran itself contains the sacred text: 

_.+.. And the parents of the deceased shall have each of them a 

sixth part of what he shall leave, if he have a child; but if he 
have no child, and his parents be his heirs, then his mother shall 
have the third part ...... Ye know not whether your parents 
or your children be of greater use unto you.... 


(Koran IV; IT) 


( im ) 


Thus under the Muslim Law the parents inherit along with 
the children of the deceased and are not excluded by them and the 
argument advanced by Bentham that our parents could exist with- 
out us as they existed before we came into being is untenable, from 
the point of view that usually when grown-up descendants die the 
parents are old and decrepit and therefore are more in need of 
assistance, and further the care and services bestowed by the 
parents on their own children in the past can never be nullified 
by any consideration of pre-eminence in the matter of affection 
in favour of the descendants. It is manifest that it is an unhappy 
contingency for the father or mother to inherit from his own son 
or daughter, the parents themselves anticipate that their children 
would inherit from them, but if they should survive contrary to 
course of nature it is only fit and proper, fair and equitable that 
they should have the right of immediate succession to their de- 
ceased children. Indeed it may be noted that no other system of 
jurisprudence except the Muslim Law provides for the parents to 
succeed to the property of their deceased descendants. Under the 
Hanafi Muslim Law even the grandfather in default of the father 
excludes full or consanguine brothers and sisters from participating 
in the right of inheritance, though perhaps in this case the doctrine 
of the right of ancestors to succeed has becn pushed too 
far. The Koran having made no provision for this contingency 
some of the jurists differ on this point whether the grandfather 
should exclude full brothers and sisters or should share along with 
them. 


Another distinguishing feature of the Muslim Law of inheri- 
tance is that there is no right of representa- 
Right of representation tion. The heir is to be ascertained 
at the time of the death of the deceased, 
and a person cannot succeed as a _ representative of some 
one who had already predeceased the last proprietor. ‘This appears 
to be a strict rule but it logically follows from the maxim, “Nemo 
est heres viventis”, no one is the heir to a living person. Under 
the Muslim Law, strictly speaking, a person has not even an inco- 
hate right to the property of his ancestor until the death of that 
ancestor, it is only then the property vests in him absolutely. 
Therefore it follows that renunciation by a presumptive heir 
of the right of inheritance during his ancestor’s lifetime is invalid 
and so would be the transfer of spes successiones, mere chance of 
the heir succeeding to the estate of a living person. 


The Muslim Law does not recognise adoption at all. Hence 
an adopted son has no legal status and can- 


Adoption 
not inherit. 


( iv ) 
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s heirs one or more 1n spe- 


cific shares though if there are debts : rom 
deceased the PP abl would eae aa 
eee uld able to pa = 
acecaeal — eens Mr. Justice Markby made 
an attempt to introduce the fiction that the estate itself is owner 
and stands in the place of the deceased, ‘hereditatem dominam esse 
ct defuncti vicem obtinere.”' ‘That the estate does not immediately 
yest in the lawful heirs and the deceased owner is supposed by a 
fiction to be represented by the estate itself. Similarly the maxim 
“semel heres semper heres” is not applicable for under the Muslim 
Law there is no confusio of the property of the deceased and that 
of the heir. The property of the deceased is alone liable for the 
debts of the deceased. The devolution of the property cannot be 
made contingent or suspended till payment of debts. The estate 
devolves immediately upon the legal representatives charged with 
the debts of the deceased. 
The distribution is effected among the near blood relations of 
. the deceased, and the claimants must estab- 
The rules of distribution lish the cause of inheritance, and _ there 
should be no impediment to inheritance. 
The heirs in general are divided into three distinct groups, the 
sharers, zavul-furuz, the residuaries, Asabah, and the distant kindred 
zavul-arham, and some other special classes of heirs follow next in 
order and finally and lastly in the absence of all classes of heir the 
inheritance devolves upon the State Treasury Bait-ul-mal. The 
following are the general principles applicable under the Muslim 
Law of Inheritance. 
ror (1) That the person whose property is to be distributed is 
ead. = 
(2) The claimant possess the cause of inheritance based upon 
relationship. 
(3) That the claimant is not excluded by existence of any 
preferable heir and there is no impediment to succession. 
(4) The nearer in degree excludes the more remote. 
(5) There is no representation. 
' (6) The strength of consanguinity determines preference. 
(7) As a general rule the male sharer takes double the por- 
tion of a female sharer of the same degree. 
Under the Muslim Law the following may-be said to be the 
primary heirs; they are always entitled to inherit:— 
(1) The parents (father and mother); (2) the child (sons 
and daughters) ; (3) the heirs by marriage (husband and wife). 
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century the Muslim Law 


ightcenth 
Upto the middle ye eae pee of the land. In 1757 ee 
Legislative enactments and = yattle of Plassey the supremacy a 1 
Jaw affecting Muslim Taw 7 4'4 Company was firmly established. In 


1765 the Diwani was conferred upon the Company rel - 
1772 that the Supreme Court of Judicature at age ! 
Bengal was established. The first reference to the pres aS 
and administration of the Muslim Law we find in the Par lamen- 
tary enactment 21 George JIJ, Chapter 70, Section 17, which pro- 
vided: 
That the Supreme Court of Judicature at Fort William in 
Bengal shall have full power and authority to hear and determine, 
in such manner as is provided for that purpose in the said charter 
or letters patent, all and all manner of actions and suits against all 
and singular the inhabitants of the said city of Calcutta. 

Provided that their inheritance and succession to lands, rents, 
and goods, and all matters of contract and dealing between party 
and party, shall be determined in the case of Muhammndans by 
the laws and usagcs of Muhammadans, and in the case of Gentus 
by the laws and usages of Gentus; and where only one of the 
parties shall be a Muhammadan or Gentu, by the laws and usages 
of the defendant. 

And the same was provided in Bombay and Madras by 37 
George III, Chapter 142, Sections 12 and 13. And finally the 
Government of India Act 1915 (5 and 6 George V, Chapter 61) 
says: 

The High Courts at Calcutta, Madras and Bombay in the exer- 
cise of their original jurisdiction in suits against inhabitants of 
Calcutta, Madras or Bombay, as the case may be, shall in matters of 
inheritance and succession to lands, rents and goods, and in matters 
of contract and dealing between party and party, when both 
parties are subject to the same personal law or custom having the 
force of Law, decide according to that personal Law or custom 
and when the parties are subject to different personal laws or cus- 
toms having the force of Law to which the defendant is subject. 
Section 112. 

So far as the Company was concerned in 1793 it took the first 
step to legislate for the Indians and the earliest important legisla- 
tion was Regulation IV of 1793, Section 15 of which laid down 
that: 

In suits regarding succession, inheritance, marriage and caste, and 
all religious usages and institutions, the Muhammadan laws with 
respect to Muhammadans and the Hindu Laws with regard to 
Hindus, are to be considered the gencral rules by which the 
Judges are to form their decisions. 

The Bengal Regulation XI of 1793 also recognises by Section 
2 the Hindu and Muslim Law of inheritance. The same is pro- 
vided in the Bengal Regulation VII of 1832 and in Section 24 of 
the Bengal Civil Courts Act VI of 1871 and finally Section 37 of 

~~ val North Western Provinces and Assam Civil Courts Act 


( vu) 


XII of 1887 embodies the same rules. 

Section 37 of Act XII of 1877 enacted: That the Civil Courts 
shall decide questions relating to “succession, inheritance, marriage, 
or any religious usage or institution” by the Muhammadan Law 
where the parties are Muslims. Thus the same rules were extended 
to the North Western Provinces and as a matter of fact there the 
right to be governed by their own personal laws was previously 
upheld by the Bengal Regulations III, 1V, and V of 1803 vide also 
the Bengal Regulation XLIV of 1795. 

Similarly in Oudh, the Oudh Laws Act XVIII of 1876, Sec- 
tions 3 and 4, in Ajmere Merwara, the Ajmere Merwara Laws Re- 
gulation III of 1877, Sections 4 and 5 provide the same rules. In 
the Punjab the Punjab Laws Act IV of 1872, Section 5 and in the 
North-Western Frontier Province the Frontier Regulations VII of 
1901 provide as follows: 

In questions regarding inheritance, special property of females, 
betrothal, marriage, dower, adoption, guardianship, minority, 
bastardy, family relations, wills, legacies, gifts, partition or any 
religious usages and institutions, the rule of decisions shall be: 
(1) Any custom of anybody or class of persons..... (2) The 
Muhammadan Law in cases where the parties are Muhammadans 
eee except in so far as such law has been altered or abolished 
by legislative enactment or is opposed to the provisions of this 
PCE a5 

As regards Madras the same rules were adopted by the Madras 
Regulations IJ, III and IV of 1802 and V of 1803, and finally they 
were incorporated in the Madras Civil Courts Act III of 1873, Sec- 
tion 16, which says: 

Where in any suit or proceeding, it is necessary for any Court, 
under this Act, to decide any question regarding succession, in- 
heritance, marriage or caste, or any religious usage or institution 
(4) the Muhammadan Law in cases where the parties are Muham- 
madans..... shall form the rule of decision unless such law or 
custom has by legislative enactment been altered or abolished. 

The Central Provinces Laws Act XX of 1875, Sections 5 and 
6 and similarly the Burma Laws Act XIII of 1898, Section 13 pro- 
vides the same rules, 

In Bombay there are no such definite rules of law, but the law 
in this respect is laid down by the Bombay Regulation IV of 1827. 
Section 26 says: 

The law to be observed in the trial of suits shall be Acts of 
Parliament and Regulations of Government applicable to the case: 
in the absence of such Acts and Regulations the usage of the 
country in which the suit arose; if none such appears, the law of 
the defendant, and in the absence of specific law and usage, justice, 
equity and good conscience alone. 

So far we have stated what legislative enactments have pre- 
served or guaranteed to administer the Muslim Law in case of the 
Muslims, but it is clear from some of the concluding remarks, 
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namely, “unless such law or custom has by legislative enactment 
been altered or abolished” that the then legislatures were apparently 
of the opinion that they could change, alter or modify the Muslim 
Law, and in fact by various subsequent enactments they actually 
altered the Muslim Law. For instance, the rule of Muslim Law 
that an apostate from Islam cannot inherit from his Muslim rela- 
tions was abolished by the Caste Disabilities Removal Act XXI of 
1850. The right of the master to inherit to the estate of his freed 
slaves, technically known as the right of residuaries for special 
causes, became obsolete in consequence of abolition of slavery by 
the Slavery Act V of 1843. And as regards the right of inherit- 
ance of missing persons who cannot be traced, it being uncertain 
whether they are alive or dead, the rule of seven years provided by 
Sections 107 and 108 of the Indian Evidence Act would become 
applicable. And under the Aliens Act of the British Parliament 5 
Edw 7 c 13 (1904) and the Aliens Restriction Act 1914, 4 and 5, 
Geo. 5, c 12 an alien enemy of the British Government cannot in- 
herit the property of any British subject (which term would 
obviously include Indian Muslims who are British subjects) though 
they may be so entitled under the Muslim Law. Finally the rule 
of Muslim Law that in default of heirs the inheritance devolves on 
the public Treasury Bait-ul-Mal is superseded in British India by 
the law of escheats to the Crown. The rule of primogeniture is 
not recognised by the Muslim Law according to which all sons 
inherit equally, but Section 2 of the Oudh Laws Act of 1869 re- 
cognises the rule of primogeniture, for the taluqdars of Oudh. 
The rule that daughters inherit along with the sons has been held 
judicially to have been superseded by contrary custom found to be 
in existence among the Muslims, particularly in the Punjab and in 
Oudh. 

And some of the Indian communities who have been conver- 
ted to the Muslim faith have preferred to follow their old personal 
laws. Thus the Khojas and Cutchi Memons of Bombay are 
governed regarding succession and inheritance by the general 
Hindu Law. The same is provided in the Cutchi Memons Act 
XLIV of 1920 and Act XXXIV of 1923. Similarly in matters 
of inheritance the Muslim Borahs of Gujrat and the Girasies of 
Broach are governed by the Hindu Law. The Khojas and_ the 
Memons retain their Hindu Law of Inheritance. 

And lastly the Indian Limitation Act, IX 1908 has affected 
the Muslim Law of inheritance under which system there is no 
period of limitation at all. All suits based upon inheritance must 
conform to law of limitation, viz., if they are for recovery of im- 
movable property the period for institution of such suits is 12 years 
under Article 144. And as regards for recovery of movables the 
period would appear to be six years under Article 120 of the Limi- 
tation Act. 


Reprint from Allahabad Law Journal, No. 12 of March 17, 1933 


CHAPTER I 


§ 1. LAW OF INHERITANCE —ILM-UL-FARAIZ. 


THE RIGHT OF INHERITANCE.— 





1. The Musiim Law of inheritance, ‘Jlim-ul-Faraiz, prescribes 


the mode and manner of succession to a deceased Muslim. After 
incurring funeral expenses befitting the social status of the deceased, 
and after payment of his debts in full,! all lesacies must be paid 
out of a third of what remains, and finally the whole of the residue 
is distributed amongst the heirs by right of inheritance. The 
distribution is effected amon z the blood relations of the deceased 
hereinafter mentioned, provided they be in existence at the time 
of the death of the deceased. The claimants must establish the 
cause of inheritance which is based upon near relationship, and 
there should be no impediment to inheritance, e.g., the existence 
of a preferable heir or otherwise, 


CONCEPTION OF PROPERTY.— 








2. Under the Muslim Law, there is no distinction between 
ancestral and self acquired property, nor between real and personal 
property, and from mere fact of commensality, the heirs continuing 
to live tozether, no pre-sumption as to existence of joint family 
arises.2 


1 The Indian Succession Act XXXIX of 1926 has affected the Muslim Law 
of inheritance. Under both systems funeral expenses are to be paid first, while 
the Muslim law speaks about debts in general, the Succession Act (a) gives prefer- 
ence to death-bed charges including fees for medical attendance and board and 
lodgings for one month previous to the death of the deceased, (b) next the 
‘expenses for obtaining probaté and letters of administration, (c) next wages due 
for services rendered to the deceased within three months next preceding his death 
by any labourer, artizan or domestic servants, (d) debts of every kind must be paid 
before legacies, and finally the residue is distributed amongst the lawful heirs of 
the deceased. | 

2 There is no joint family property vide Mohideen Bee v. Syed Mir Saheb 
88 Mad. 1099(1915), Hakim Khan, v. Gul Khan & Cal. 826 (1882), As to a partition 
suit vide Abdur Kader v, Bapubhai 23 Bom. 188 (1898). | 
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DOCTRINE OF REPRESENTATION.— 
a aA pa rea eS ED 





3. There is no right of representation under the Hanafi 

Law. The heir is to be ascertained at the time.of the death of the 

deceased, and a person cannot succeed as a representative of some 
one who had already predeceased the deceased.! 


PRIMOGENITURE EXCLUSION OF SONS, DAUGHTERS.— 
a a A aaa = 


4. Under the Hanafi Law the rule of primogeniture is not 
recognised, all sons inherit equally along with the eldest son. But 
under Anglo-Muslim Law if a custom of strict;|primogeniture is 
established then it may be followed.2 Under the Shia Law the eldest 
son is entitled to his deceased father’s signet ring, sword, Koran, ‘and 
garments provided there are also other assets besides these articles. 

The daughters are also entitled to specific share of inheritance 
hereinafter mentioned, but under Anglo-Muslim Law if there is valid 
custom excluding daughters from inheritance, it would be followed.3 





0 + 2 re tee - eames 


1 This appears to beastrict rule but it logically follows, since according to 
Muslim Law a person has not even an incohate right to the property of his ancestor 
until the death of that ancestor, if so there could possibly be no claim through such 
a deceased person who himself had no vested right. 

The Holy Prophet himself had suffered from the application of this rule as 
his own father had predeceased his grandfather. The theory of representation 
unde: the Shia Law will be discussed later, 

2 The rule of Primogeniture has been applied by the Courts in Mahomed Akul 
Beg v. M. Kayum Beg 25 W. R. 199 (1876); Ibrahim Ali Kban v. M. Ahsanullah 
Khan P. C. 39 Cal., 711 (1911) (the Kunjpura estate case). 

The Oudh Estate Act I of 1869 Sec., 22 recognises the rule of Primogeniture for 
the taluqdars and prescribes comprehensive rules, 

3 In Jammya v. Diwan 23 All. 20 (1900) evidence was held to be inadmissible 
to prove any custom inconsistent with the Muslim: Law, “ regarding. succession, 
inheritance, marriage......or any religious usage or institution” (s. 37 of Bengal 
Civil Courts Act XII of 1887). The same view was followed in Ismail Khan v. 
Imtiaz-ul-nissa 4 A.LJ.R. 793 (1907). However on appeal Muhammad Ismail 
Khan v. Lala Sheokmukh Rai 17 C.W.N. 97 (1912) the Privy Council overruled 
the view taken by the Allahabad ‘High Court and held that_evidence_as to -family 
custom should be taken. But my submission is‘ that the view taken by the 
Allahabad High Court is correct and justifiable, and to hold it otherwise would 
amount to an interference with the Muslim personal Law. In Ali Asghar vy. 
Collector of Bulandshahr 89 All. 574 (1917) evidence of such family custom was 
held admissible. And in Muhammad Kamil v. Must. Imtiaz Fatima 86 1.A, 210 
(1908), the Privy Council held that where daughters are excluded by custom 
they should be treated as non-existent for determining shares of heirs, 
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THE HEIRS IN GENERAL.— 


5. A‘ number of blood relations of the deceased are entitled 
to participate in the inheritance simultaneously. They are divided 
into three distinct groups the Zav-ul-Furus, the Asabah, the 
Zav-ul-Arham, and the other kinds of heirs follow next in order. 


Zav-ul-Furus, the Sharers.— 


(a) The sharers are entitled'to receive a fixed share allotted to 
them in a certain order of preference, and mode of succession. 


Asabah, the Restduaries.— 

(b) The Residuaries are those persons who inherit of what 
remains of the estate after the sharers have been satisfied, and if there 
should be no sharers, then they take the whole of the inheritance. 
And in the absence of the residuaries, the residue of the estate, after 
first distribution amongst the sharers, once more devolves upon them 
(sharers) in the fixed ratio of their specific shares. 


Zav-ul Arham, the Distant Kindred.— 

(c) The distant kindred are those relations of the deceased who 
are neither sharers nor residuaries. They are entitled to the residue 
in all cases where the sharers are not entitled to it. 


Successor by contract.— 


(d) In default of sharers, residuaries or distant kindred, the 
estate devolves upon the successor by contract if any, that is, a 
person with whom the deceased had made, a contract of clientship, 
mawalat.| 
Acknowledged Kinsman.— 


(e) Next in order of preference comes the fictitiously acknow- 
ledged kinsman, that is a person of unknown descent who has been 


1 The conditions of the valid contract of clientship are as follows.— 

(a) There should be declaration and acceptance. 

(b) The declarant should have noheir by ‘nasab’ consanguinity, he should 
have attained puberty (majority) and he himself should be a person of “unknown 
descent.” 

(c) The acceptor inherits from the declarant provided at the time of the latter’s 
death he has attained puberty (majority). 

(d) All children of the declarant born after the contract enter into the ‘mawalat,’ 

The Shafii school does not recognise mawalat. 
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acknowled sed by the deceased not through himself but through 
afiother.! 

Such acknowledgment is binding on the acknowledgor and 
if not withdrawn and he dies leaving no other heirs except such 
acknowledged kinsman, the estate would devolve upon him. And 
even as regards bequests exceeding the legal third, the eckaowiedes 
consents is necessary to validate it. 


Universal legatee.— 

(f) The universal legatee is the person to whom the deceased 
has bequeathed the whole of his property by will, it 1s a case of 
universal succession to the wniversitas juris of the deceased. There 
being no heirs such a bequest is valid to the whole extent, and 
the rule of maximum legal third applicable to bequests is not here 
applicable. 

Bait-ul-inal, Treasury.—Escheats to the Crown.— 

(g) And finally and lastly in the absence of all above classes 
of heirs, the inheritance devolves upon the Bait-ul-mal, the public 
treasury for the benefit of all Musliins. 

Under the Shia Law, there is no escheat to Baitt-ul-mal, but. 
the property is to be liquidated among the poor of the city. 

In default of all the heirs and persons enumerated above and 
in British India iv preference to the poor or to Bait-ul-imal there 
being no such public treasury in India, the whole property ofa 
deceased Muslim escheats to the Crown.2 

1 The kinship may bz acknowledged through the father or grandfather e.g, 
acknowledging a person to be his brother or paternal uncle. If a Muslim dies 
leaving a wife and no other heir except the acknowledged kinsman, then he will take 
the res'due after deducting the wife’s share. 

In case of acknowledgment of a person as his brother, if the acknowledgor him- 
self inherits, he would have to share with the acknowledged kinsman, as if with a 
real brother. Vide also Baillie 1 405. 

2 The leading case is the Collector of Masulipatam v. Cavalry 8 Moo. I. A. 498 
(1860) (a Hindu case) Where the Privy Council observed when it is made out 
clearly that by the law applicable to the last owner there is a total failure of heirs, 
then the claim to the land ceases (we apprehend) to be subject to any such personal 


law........the law of escheat intervenes and private ownership not existing, the 
State must be owner as ultimate Lord.” 


The question came up before the Patna High Court in Khursaidi Begum 
v. Secretary of State 94 I.C. 433 (Pat. 1926) where it was raised under the 
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THE CAUSES OF INHERITANCE.— 








6. There are three causes of inheritance.— 

(a) Valid marriage, sabab, by reason of marriage, of these 
there are only two sharers namely the husband and the wife. 

(6) Nasab, consanguinity, sharers by relationship, and of 
these there are ten sharers. 


(c) Wala, fictitious relationship, special cause of inheritance 
of these there are several.1 


THE NUMBER OF SHARERS.— 





7. The total number of sharers is twelve only,? and four of 
them are of the male sex and eight are of the female sex. 





CAUSE OF IN- 
HERITANCE 


cece 


MALE SHARERS FEMALE SHARERS 


Sabab of Mar-| 1. Husband. 5. Wife. 
riage. 
Nasab, consan-| 2. Father. 6. Mother. 
guinity. 3. True grandfather. | 7% True grandmother. 
4. Half-brother by | 8. Daughter. 
mother (uterine 9. Son’s daughter. 


brother). 10. Full sister. 
11. Hialf-sister by father 
(consanguine sister). 
12. Half-sister by mother 
(uterine sister). 





Shia Law, the Shia community of Gaya represented by their Anjuman had sued the 
Secretary of State. The Court held that the law of escheat prevailed. 

1 i.e, Successor by Contract, Acknowleged kinsman universal legatee, Bait-ul- 
mal, Wala of Emancipation, is obsolete, in British India, 

2 Of the twelve sharers five are always sharers viz., husband, wife, true grand- 
mother, uterine brother, and sister. And the remaining seven sharers are sometimes 
sharers and sometimes residuaries. The following five heirs are never absolutety 
excluded by another heir ;—viz., (a) Husband (b) wife or wives (c) father (d) 
mother (e) child (son, or daughther) ; the remaining seven heirs are liable to be 
excluded as will be seen later on. 
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ORINGINAL KORANIC SHARERS.—— 
i rs 


8. The following eight sharers are expressly mentioned in 
the Holy Koran, (1) Husband (2) Wife or wives (3) Daughter oe 
(4) Full sister (5) Father (6) Mother (7 & 8) Uterine brother, an 
uterine sister. 

The following four are secondary sharers. (9) Son’s daughter 
(10) Consanguine sister, (11) True grandfather (2) True prand- 
mother. 


SHARERS CONVERIED INTO RESIDUARIES.— 
—— eee 


9. The following sharers are liable to be converted into 

residuaries. 

1. Father. 

2. True grandfather. 

3. Mother. 

4. Daughter. 

5. Son's daughter. 

6. Full'sister. 

7. Consanyuine sister. 

The following general rules determine the conversion of sharers 
into residuaries. 

(a) A female sharer is excluded from inheriting as a sharer 
and is converted into a residuary by one or more male 
residuaries of the same degree and  consanguine 
relationship to the deceased. 

(6) The father and true grandfather are converted into 
residuaries in default of any descendants of the class of 
sharers or residuaries i.e. they inherit as residuaries in 


default of children—daughters, sons, son’s son, of the 
deceased. 


1 The case of the father converting mother, into a residuary is a exception to 
this rule. The rule of conversion of these females into residuaries is witha view 
te give to the male member of the same degree and relationship a double share 

n accordance with the general principle of the law of inheritance. 

e.g. The sons convert daughters into residuaries. 


The son’s son convert son’s daughters into residuaries, 


Table of Sharers th 










Sharers. 





1. Father sas 
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When Sharers 


Child. 


3. True grand) Ditto (in default of father.) ... 


father. 


8. Mother ee@ 


4, Daughter ... 


5. Son’s daugh- 
ter. 


6. Full sister... 


7. Consanguine 
sister. 


In all cases except vide next 
column. 


When there is no son 


When there are no two or 
more davghters and there is 
no son’s son of the same 
degree and no excluder, 


When there is no full brother, 
nor daughter nor _ son’s 
daughter and no excluder. 


When there is no consanguine 

brother nor daughter, nor 
son’s daughter and no ex- 
cluder. 


When there is a child or son’s 


at are under certain circumstances 
also residuartes. 


When Residuaries. 





When there is no child nor 
son’s child, 


Ditto (in default of father.) 


When the father co-exists with 
mother and spouse only and 
there is no child, or son's 
child nor two or more bro- 
thers or sisters. 


When there is a son. 


When there is a son’s son of 
the same degree. 

When there is ason’s son of 
lower degree and she has been 


excluded. 


When there is a full brother. 
When there is a daughter or 
son’s daughter and no ex- 
cluder. 


When there is a consanguine 
brother. 

When there is any daughter 
or son’s daughter and no ex- 
cluder. 
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§ 2. THE TWELVE SHARERS. 
FATHER.— — 
10. Where there is ason, or ,son’s son, h.l.s, the father, 


takes one-sixth. 





MOTHER. 

11. Where there {are children, or son’s children, h.l.s, or two 
or more brothers and sisters, the mother takes one-sixth. 

Where there is no child or son’s child h.J.s. the mother takes 
one-third, unless there be both a wife or husband and a father in 
which case she takes one-third of what remains after the share of 
the widow or widower has been satished. 


Illustrations. 

(i) WidoW..sssercessrserece or ccesseree oon /t 

" Mother.isccscsccssccrecsserseceseseeseel [ (1/3 Gf 3/4) 

Father..cccssescssscvecessccssecsseesesd/2 (as residuary) 
Gi): “Hishand citncanerndsvasail/2 

MOUherl secvscacsussessisececessacezereeals& (1/8 of 1/2) 

Father scorcercrecsccrscscecssscossserel/3 (as residuary) 
(111) Widow. crcccccccrccecccccccreresoeseed | 

MOtHGL ssecunscassresesievavsencdessaeesl'D 

Father's father. .scscccossscreree-eoeeed/ 12 (as residuary) 
Civ) Husband.ecsscscsccossccsssces nes csescereed {2 

MOENET, sccoscseccessscnereorersesccescseeel [3 


Father's father. .scccsccssesosesssseceesoel/6 (a8 residuary) 
HusBAND.— 


12. The share of the husband in his deceased wife's estate is 
one-fourth where there are children or son’s children, and if there 
are no such heirs, he takes one-half.2 





WIFE.— 


13. The widow3 takes one-eighth of the deceased husband’s 
estate where there are children or son’s children h.l.s. and if there 
are no such issue then she takes one-fourth. 


1 As to its definition vide s 249 true grandmother. 

2 The husband is entitled to take his share from the unpaid dower if any still 
unpaid. 

38 The wife’s dower if still unpaid would count as an ordinary debt, and must 
be paid before the assignment of the legal shares, otherwise she would recover 
the amount from the shares of all the legal heirs and would also contribute from 
her own share. ‘This share given to the widow is in addition to her claim to the 
unpaid dower, 
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The share of two or more wives (not exceeding four) 1s 
precisely the same, viz. one-eighth or one-fourth to be divided 
equally between them. 


TRUE GRANDFATHER*— 





14. Whether there is a father, the true grandfather is excluded 
from participating in the inheritance. 

Where there is a son, or son’s son h.l.s. and no father the true 
grandfather takes one-sixth. 


TRUE GRANDMOTHER.*— 





15. True ‘grandmothers are excluded from participating in the 
inheritance by the mother, and paternal grandmothers are excluded 
where there is a father. 


*True grandfather means a male ancestor between whom and the deceased 
no female intervenes. 
False grandfather is any male ancestor between whoin and the deceaseda 
female intervenes. 
A true grandmother is a female ancestor between whom and the deceased 
no false grandfather intervenes 
A false grandmother is a femaleancestor between whom and the deceased 
a false grandfather intervenes. 
False grand parents cannot inherit as sharers nor as residuaries 
TABLE OF TRUE AND FALSE GRAND PARENTS. 
The true grand parents are indicated by capital letters, the letters F ({) an | 
M (im) stand for father and mother respectively. 
MMM mf mfm m{ff FMM fmf FFM FEE 


t__] l ) J J been) 


MM mf FM I 


| eee pe ed 


Mother Father 








7 


NS OE REE ETE | NE SS AS TT RT 


Propositus 

True grandfathers — FF, F FF 

True grandmothers — FM, MM, FFM, FMM, MMM 

If F is dead then FF and on his default FFF take 1/6 share. 

If F and M are dead F M, and MM will divide between them 1/6 but if F is 
alive he will exclude FM from taking and MM will take the whole one-sixth. 

If FM and MM, are dead, then 1/6 will be divided between FFM, FMM, MMM. 

However if MM is alive, she will take the whole one-sixth, the nearer in degree 
excluding the more remote. 

3 
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Similarly paternal female ancestors h.h.s. except the father's 


mother are excluded by the grandfather. 
The share of the maternal grandmother is ‘one-sixth, and the 


same istheshare of the paternal grandmother where there is no father. 
Two or more true grandmuthers of equal degree divide the sixth 
equally. The gra.dmothers nearer in degree exclude the more 


remote. 


DAUGHTER.— 


16. The share of a single dauyhter is one-half where there 1s 
no son, and the maximum collective share of two or more 
daughters is two-thirds] 


SONn’S DAUGHTER.— 





17. Where there is one daughter only, the son’s daughter 
takes one-sixth, but where there are two or more daughters, they take 
nothing. 

Where there is no son, nor daughter, nor son’s son, the son’s 
daughters inherit as ifin capacity of daughters and take two-thirds 
if they be two or snore, and if there isa single son’s daughter she 
takes one-half of the estate. 


SISTER.— 


}8. Where there is no child or son’s childh.l.s. and no father 
or true grandfather and no full brother, a single full sister takes one- 
half and if two or more they take two-thirds to be divided equally 
between them. 


1 If there is a son the daughter is not a sharer but a residuary, and the rule 
that the male sharers take double share would apply. 

The son would convert the daughter into residuary and the latter would take 
a share equal to half of that is taken by the son, similarly if there is a son’s 
son h.l.s. the son’s daughter takes a share equal to half of that is taken by the 
foriner, 


2 The brother (f. or c. in sec. 252) converts the sister into a residuary, and 
the general rule double share to the male members applies, 
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CONSANGUINE SISTER.— 


19. Where there is no child or son’s child hls. and no father 
or true grandfather,and there being neither full brother nor full sister 
nor consanguine brother, a sinsle consanguine sister takes one-half, 
and iftwoor more they take two-thirds to be divided equally 
between them. 

If there be only one full sister, she will take her half share 
leaving only the remainder of the maximum collective share 
(2/3-1/2=1/6) one-sixth for the consanguine sister whether one 


or more. 


UTERINE SISTER—UTERINE BROTHER.— 
20. Where there is no child orson’s child or father or true 
grandfather, the uterine sister takes one-sixth and if two or more 


they take one-third. 
The uterine brother under similar circumstances is entitled to 


1/6 of the estate if there are two or more they are entitled to the 
maximum collective share 1/3 of the estate. In their case the males 


and females share equally.! 


Table of Half-blood Relationship. 


SET 





| | | 
Father’s Father Mother Mother’s 
other wife other 
husband 
| 
Consanguine Consansuine — full full uterine uterine 
brother sister brother] sister brother sister 
Propositus 
PORTIONS.: 


21. The portion fixed by the Koran are six namely 1/2, 1/4, 
1/8, 2/3, 1/3, and 1/6, the object of the Koran was to give 
ne 


1 The uterine brothers and sisters are cognates and they succeed only as sharer 
and not as residuaries. Their children are distant kindred, 
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shares to the females who were excluded under the customary law 


in ancient Arabia.! 


Table of Fixed Portion. 





Fixed portion. Of the sharers under certain circumstances. 





a amen ewe 


1/2 Husband, daughter, son’s daughter, full sister, 
consanguine sister. 














1/4 Husband, wife. 
1/8 Wife or, wives. 
2/3 | Daughters, son’s daughters, full or consan- 


guine sisters. 











1/3 Mother, uterine brothers or sisters. 
1/6 Father, true grandfather, mother, grand- 


mothers, one or more gon’s daughters, one 


or more consanguine sisters, uterine brother 
or sister. 





JOINT SHARERS,—— 





22. In case of several individuals forming one group of 


sharers, the maximum collective share is to be divided equally 
amon allof them. The following heirs are joint-sharers:-— 


Joint Sharers. 


1, Wives two or more. 4. Son's daughters two or more 

2. The grandmothers of the d. Full sisters Fy 
same degree. 6, Consanguine sisters __,, 

3. Daughters two or more. 7. Uterine brothers or sisters. 


1 The Koran does not specifically mention the true grandfather or true 
grandmother, they are included under the term “ parents” and the expression 


“female children” includes daughters, son’s daughters, and the term “ sisters ” 
is deemed to mean full sisters and consanguine sisters. 


5, 


Sharers. 


Husband 


Wife one 


or more. 


Daughter 


Son's dau- 


ghter. 


Father 
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THE TABLE OF SHARERS 


Share. 


1/2 


1/8 


me 


tx 
—_ 
oo Ww 


1/6 


1/6 


—_—_—_— 


Conditions under which the 
share is inherited. 


When there is a child or 
son’s child (h. 1. 3.) 


When there is no ciild or 
son’s child h.l.s 


When there is a child or 
son’s child (h. 1. s.) 


When no child or son’s child 


" es i when there is no 
wo San 
more  } 
if one \ when no son, or 


| son’s son or one 
iftwoor $ or more dangh- 
more { ters or higher 
J son's daughter. 


When there is a daughter or 
higher son’s daughter, 


When there is a son or son’s 
son (h. 1. s.) 


1/6 plus When there are one or more 


daughters, son’s daughters 
and there is no son nor 
son’s son, 


When no child nor son’s 
child (bh. 1. s.) 


Whether excluded or 
converted into a residuary, 


Excluded by none. 


Excluded by none 


Jexcluded by none. 


Converted into a residuary 
if there is a son or two 
or more sons 


Excluded by son, or 
son's. son of higher 
grade, also excluded by 
two or more daughters 
or by two or more sons’ 
daughters of higher 
grade, or by one daugh- 
ter together with two or 
inere son's daughters of 
higher grade 


Converted into a _ resi- 
duary by son’s son of 
equal or even lower 
grade, 


Excluded by none. 


In this case the father is 
a sharer and also a reSi- 
duary. 


Converted into residuary 
in the absence of any 
child. 
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THE TABLE OF SHARERS—(Continued.) 


| Conditions under which the Whether excluded or 


Sharers. Share. share is inherited converted into a residuary. 


6. Mother ... | 1/6 When there is a child or | Excluded by none. 

son's child (h. 1. s.) or two 
Or more brothers or sisters 
whether full blood or half 
and whether they inherit or 

| are excluded or there is a 
brother and sister and the 

| father. 


| 1/3 When there is no child nor 
son’s child and not more than 
one brother and sister. 

| 


Converted into a residu- 
ary by the father. 





1/3 When there is a wife or hus- 
band and the father. 


7. True grand-! 1/6 When there is a child or | Excluded by the father 
father, son’s child (h. 1.s.) and no | or nearer true grand. 
father or nearertrue grand. | father. 
father. 


1/6--R | When with daughters or only 
son’s daughters, 





When no child nor son’s child | Converted into a residu- 
ary if there is no 


descendant sharer or 
residuary. 


| When no mother and no | Paternal true grand- 
mother. | hearer true grandinother. mother excluded by 
father or bya true grand- 
father. Any true grand- 
mother is excluded by 
mother or by nearer true 
grandmother, whether 
paternal or maternal. 


Not a residuary, 


8. True grand- | 1/6 


9. Full sister. | 1/2 If one ) When no child | Excluded by son or son’s 
if twoor : or son’s child | son (h.1s.) father or 
2/3 wore { (ils.) or father | true grandfather. Also 
J or brother. excluded as sharer by 
one or more daughters 

or son’s daughters. 
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THE TABLE OF SHARERS—(Concluded.) 
A LL LTS SSS Sass SnSSSSRSSSSRns 


Condition under which the 


Whether excluded or 
share is inherited. 


converted into a residuary. 





Shares. Sharer. 


Converted into residuary 


by full brother, that is 
when with one or more 
full brothers subject to 
not being excluded or 
when with one or more 
daughters or son’s 
daughters and no exclu- 
der the full sisters one 
or more become resi- 
duaries with daughters 
i.e. they take the residue 
after deducting the 
shares of daughters. 


10. ees 1/2 If one aoe a aes Excluded by son or son’s 


sister. [og | ittwo } (hl-sjoriather | (efor he nit gevher 


or more | or brother or full oe aa ep oe 
J sister. or by full sister whe 


she is a residuary. 


1/6 When with one full sister 
only, (the sister takes 1/2 
and consanguine sister takes 
(2/3—1/2 = 1/6.) 


Also excluded by one or 
more daughters or son's 
daughters or by two or 
more full sisters. 


Converted into residuary 
R by a consanguine bro- 
ther, 

When there are one or 
more daughters, or son’s 
daughters and no exclu- 
der. 


11. ( Uterine 1/6 If one When no child or | Excluded by son or son's 

12. < brother or If tw ; gon’s child _ son,father ortrue grand- 

| sister, wo f (bh. Ls.) or | father, or daughter or 
1/3 ormore | father, (h.h.s.) | son’s daughter. 


Not a residuary. 


aT 
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§ 3, THE RESIDUARIES. 


CLASSES OF RESIDUARIES.— 

93, here are four classes of residuaries, and each of the 
precedins class must be exhausted before the next which is 
excluded, that is the first excludes, the second, the second 
excludes the third, and the third excludes the fourth. 


Class 1. 
The “offspring” of the deceased #.¢. his sons and son’s sons, 


hl. s. 
Daushters and son’s daughters when not sharers. 


Class IJ. 
The “root” of the deceased ie. his father and true grand- 


father h.h.s. 
Class III. 

The “offsprins” of the father of the deceased, 7.2. brothers 
whether full or consanguine and their sons hls. 
Sisters whether full or consanguine when not sharers. 
Class IV. 

The offspring of the true grandfathers i.e. paternal uncles and 
ereat uncles and their male descendants in the male line. 


CLASS J. RESIDUARIES.— 


24. According to the Sirayiyah “The offspring of the 
deceased are his sons first, then their sons in how low a degree 
soever.” Thus in the first instance the residue devolves on the son 
or sons together and along with daughter or daughters if any. The 
general rule that the male member takes the double share applies, a 
daughter thus takes one-half of the share of each son. 

If there be no daughter or daughters the risidue is divided 
equally between the sons, and if alone he takes the whole property. 

Similarly the son’s daughter takes along with the son’s son. 
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The case of son's daughters with a lower son. 
The following problems may usefully be studied. 


In this example the female descendant in a nearer degree divided the cesiduc 
with lower son’s son h. 1. 8. D stands for daughter. S aes for son. ane 
The heirs in the last line have survived the deceased. 





(i) PROPOSITUS 
( | _- 
Di 2 S S 
2 | 
3 ror 4 
ae eee ae 
] 
2 _ 2 
30°78 8 


The two daughters D, and Dy exhaust the collective share 2/3,s0 D, if alone 
would take nothing, but here she shares with S, as residuary. dD, = 1/9 Sy sz 2/9. 


1 
fae PROPOSITUS 
Di S S 
z 
2 De 2 
1 
| 
D3 Si 
1 2 
Dy takes - - 2 
D, takes BE pace ‘) the remainder of the collective share. 
2 6 3 2 6 
D, and S, share the residue D, ——1/9:S, oe 2/9 
(iii) PROPOSITUS. 
Di S S S 
i | | 
S1 D>. 
2 1 1 1 
33 g of a 
2 1 
6 = 6 Se 
= - 
D1 ore Excluded 


‘ 1 1 ; 
S) takes of =' =D, takes 3° Of g ""§& Sg and Dg are excluded. 
8 
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(iv) PROPOSITUS. 


— n—n— 


om 
tw 
2 





D; =S takes 1/2 

Dz and D3 = take 1/6 

D, Ds and De would get nothing if S:; was not in existence, but 
’ they are made residuaries and take theresidue (i- > = i= 3) 
1 taking 1/5 of 1/3 =1/15, and S; takes 2/15. 


The following two graphical illustrations will further explain 
above proposition. 






| —D=1/2 
ere —S—D» =1/6 
—S—D=1/6 PG Cp, ins 
PeesS25 6 Pis|-2625.26p, E 
| —=Ds > 
—S—S—S—D, =0 S—S—S—s—| | : 
—Ss s 
=625=6-6- 520 


S—S—S—S—S—D,5 =0 


CLAss II OF RESIDUARIES.— 


2). In absence of the first class of residuaries, the residue 
devolves on the second class consisting of the father or the true 
grandfather. 
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According to the Sirajiyah “Brothers and sisters whether {ull 
or consanguine are all excluded from participating in the in- 
heritance by the father, and even by the true grandfather”, This 
is the view according to Imam Abu Hanifa and Fatwa accords 
with it. 

The authorities for and against the right of the true grand- 
father to exclude full or consansuine brothers and sisters are as 
follows :—~ 
For— 

(1) Hazrat Abu Bakr the first Khalif. 

(2) Imam Abu Hanifa, the founder of the Hanafi School. 


Against— 
(3) Imam Abu Yusuf,) The two famous disciples of Imam 
(4) Imam Muhammad Abu Hanifa 


(5) Imam Malik, the founder the Maliki School 
(6) Imam Shafi, the founder of the Shafii School. 
(7) The eminent jurist Zaid offers some suggestions giving a 
choice to the grandfather. 
(a) to take one-sixth as a sharer, or 
(b) to take as a residuary in capacity of a full brother or 
' (ce) take one-third of the Residue. 


eg. A Muslim dies leaving a true grandfather, @ true 
grandmother, two brothers and a full sister the grandmother 
takes 1/6. The residue is 5/6 which according to Imam Abu 
Hanifa goes to the grandfather. According to Zaid he may elect 
to take 116 as a sharer or as a residuary with brother, i.e. 2|7 of 
5/6=25/21. (There being two brothers and one sister), or by the 
third alternative take 113 of 5/(6=5|18 wkich will be better than 
5/27 or 7/6. 


Illustration. 
According to According to | 
Abu Hanifa Zaid 
True grandmother — 1/6 1/6 = 3/18 
True grandfather = 516 2{3 of 5/6= 10/18 


sister excluded 1/3 of 5/6= 5/18 


4 
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The case of the grandfather had caused a considerable differ- 
ence of opinion among the eminent disciples of the Prophet. Here 
is a case known as the Kharga which implies an unsettled point. 
The following are the surviving heirs, mother, grandfather and a 
sister. 


(1) According to Abu Bakr, First 
Khalif ... Mother 1/3 Grandfather 2/8 Sister excluded* 
3 Zaid Mother 1/3 Grandfather 4/9 Sister 2/9 


" Ali, Fourth 
Khalif .» Mother 1/3 Grandfather 1/6 Sister 1/2 


Ibn (Mother 1/3 Grandfather 1/6 Sister 1/2 
m Abbas 


eee or 

| Mother 1/3 Grandfather 1/3 Sister 1/3 
Umar, Second 
9 ’ 


Khalif Mother 1/3 Grandfather 1/6 Sister 1/2 
(ii) Here is a case known as the Hamziyah. 


3 grandmothers grand- full sister consanguine sister uterine sister 


father 
According to 
Abu Bakr & $1)6 (joint share) 5/6 — excluded excluded excluded 
Ibn Abbas 
According to 
Ali 1/6 1/6 1/2 1/6 excluded 


CLAsS 111 OF RESIDUARIES,— 





26. In default of Class Tand II of residuaries the residue 
devolves on the full brothers equally, and if there are full sisters then 
along with them, each sister taking half as much as each brother. 

Similarly in default of full brothers and sisters the residue 
devolves upon the consanguine brothers and sisters in the same 
-manner, the brother taking a double share. 

Sister with daughter.— 

In default of residuaries of I and II classes and there being no 
brothers but daughters or son's daughters excluding full or consan- 
guine sisters from inheritance as sharers, such sister or sisters are 
entitled to take the residue in preference to remote heirs. 

This case is the solitary exception to rule that no female is 
primarily a risiduary but only become so when co-existing with 
a male residuary.! 


* This is according to the Hanafi Law, 
} Vide illustration (ii) p 206, 
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Brother's sons.— 

In default of full or consanguine brother, and no sister taking 
as residuary under the preceding rule, the residue devolves on full 
brothers, sons to be divided equally between them, and it is 
immaterial whether they claim their rights through the same or 
different fathers. 

Similary sons of consanguine brothers take the residue if there 
are no sons of full brothers. 

And finally the residue devolves on sons of full or consanguine 
brothers’ sons’ sons h./.s. in like order, the nearer degree excluding 


the more remote, and _ issue of full brothers excluding the issue of 
consanguine brothers in the same degree. 


Rights of Collaterals 


(1) illustrations 
F = Ful) B =prother 
S =: Sister C =: Consianguine 


Ss == Sisters 


Propositus 

| — 

| | 
Two F. Ss CB 6Cs 
113 
2/3 —— 
Residue 
2 21 


Two F, Ss 9/3 
C, 13 == 2/3 of 1/3 22/9 
C. S==}/8 of 1/3 ==1/9 


(11) Propositus 


D F.S 

| (residuary) 

D=daughter = 1/2 
» S=1/2 as residuary. 
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(111) Propositus 
i C.S F.B 
1/2 1/6 | 
S 
(R) 
F.S.takes 1/2==3/6 
C. S$. 3(2/3—1/2) =1/6 
F. B. S.= the residue = 2/6 
(iv) Propositus 
F.B U.B U.s 
(R) 1/6 1/6 
Saas _ 








va 
1/3 collective share 
U. B, = uterine brother == 1/6 

US. = ,,. sister 1/6 


F.BL= Residue 2/3 


CLASS IV OF RESIDUARIES.— 





27. If there are no residuaries of class I, II & III the residue 
devolves on the offspring of the true grandfathers that is, on the 
paternal uncles, great uncles and their male descendants in the male 
line. 

And finally in default of these the residue devolves on descen- 
dants of more remote true grandfathers.! 


1 In Mahomed Haneef v. Mahomed Masoom 21 W. R. 371 (1874) a succession 
certificate was granted under Act XXVII of 1860 to a person whose paternal ances- 
or in the fifth degree was related in the sixth degree to the deceased. 
In Abdul Samad Sahib v. Chinnathambi Sahib 53 J. C. 873 (Mad. 1918) the true 
grandfather's descendants succeeded in preference to a daughter's son who belongs 
othe Distant Kindred class. 
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CLASS IV OF RESIDUARIES. 
Father's father’s father. 


ee eer 


| 
6. Father’s father’s 


5. Father’s father’s 
consanguine brother, 


brother, great 


consanguine great Father's father. ufitle. 
uncle. 
{ 7 
son. son. 
2. Father’s consanguine 1. Father's full brother, 


brother, consanguine 
paternal uncle. 


4, Son. Father. 3, 


Propositus 


The three lineal ancestors being dead the order of succession 
is indicated by the figures 1—8. 


full paternal 
uncle. 


Son. 


JURISTIC CLASSIFICATION OF RESIDUARIES.— 

28. The residuaries are of two kinds: 

1. Residuaries by consanguinity, nasa@b. 

2. Residuaries for special causes, this class may be taken to be 
obsolete in British India as the result of the abolition of the institu- 
tion of slavery by Act V of 1843.1 
Residuaries by nasab.— 

The Residuaries by na@sa@b are further subdivided into three 
classes (a) Residuaries in their own right, (6) Residuaries in 
another's right; (c) Residuaries together with another. 





1 e.g. Those who succeed to the estate of a manumitted slave etc. The Slavery 
Act V of 1848 abolished slavery and removed all legal disabilities due to slavery. 
Vide Sayad Mir Ujmudinkhan v. Zia-ul-Nissa 6. I. A. 137 (1879), 3 Bom., 422 P.C. 
In this case a Rajput girl was purchased by the Nawab and she became the 
mother of a daughter while stilla slave. She was later on emancipated and married 
by the Nawab, Her daughter was married in the Nawab’s life time, and the respon- 
dents daughters were the issue of that marriage. A male heir of the Nawab 
claimed the Rajput lady’s property to the disherision of her own natural heirs. 
Held by the Privy Council that by Act v. of 1843 the right if any of the Nawab’s 


heirs was taken away and that the respondents were entiticd to succeed to their 
grandmother. 
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(a) The first class consists of the male residuaries mentioned 
in the preceding section vis. “The offspring of the deceased or of 
the father or the true grandfather of the deceased,” all in lineal 
male line, and also the “root” of the deceased, the father or true 
grandfather h.n.s.! 

(b) Residuaries in another's right consists of four females namely 
daughter, sons’s daughter, full sister, and half-sister by father (and 
in one exceptional case the mother? also) who are prima facte 
sharers, but are converted into residuaries, when they co-exist with 
one or more male residuaries of the same relationship to the deceased 
as the claimant in question. 

e.g, A daughter co-existing with a son is converted into 
a residuary by the later. A full sister co-existing witha full 
brother is converted into a resudiary by the latter. 

(c) Residuaries together with another are two female sharers viz. 
full sister, and half-sister by father who are converted into re- 
siduaries by another female sharer and thereby inherit together. 

ec. A full sister co-existing with a son's daughter and not 
being excluded by any heir becomes residuary together with 

the son's daughter. 


LIST OF RESIDUARIES. 


I, DESCENDANTS.— 

1. Son or sons. 

2. Soas or sons sharing with daughters, if any, the son taking 
a double share. 

3. Son's sons with son’s daughters of equal degree, the for- 
mer as usual taking a double share, son’s son’s sons Als. the 
nearer in degree excluding the more remote. 


1 eg. The sons, son's sons hls, The father true grandfather h.h.s. and all 
male agnates collaterals, 

2 When the mother co-exists with the father and there is a spouse of the 
deceased and there are no other heirs then after the share has been allotted to the 
spouse the father and the mother take the residue as residuaries. 
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4. Son's son’s sons A./.s. similarly shares with son’s daughters 
of a higher degree or equal degree (son’s son’s daughter), the male 
as usual takes a double share, (this case is such that the female sharer 
in question would get nothing, and all remote son’s son’s sons 
and daughters h.l.s. are excluded.) 

Il, ASCENDANTS— 

2. Father. 

6. True grandfather, h.h.s. the nearer in degree excluding the 
more remote. 

III]. NEAR COLLATERALS—DiisCENDANTS OF FATHER.— 

7. Full brothers. 

8. Full brother with full sister if any, taking a double share. 

9. Consanguine brothers; 


10. Consanguine brother similarly sharing with consanguine 
sister if any, in like manner. 


11. Full sister where thare is no full brother or any nearer 
residuary and with one or more daughters or son’s daughters, takes 
the residue if any still not exhausted. 


12. Consanguine sister where there is no full or consanguine 
brother, or any nearer residuary, and with one or more daughters 
or son’s daughters takes the residue if any still not exhausted. 


13. Full brother's son’s h.l.s. the nearer in degree excluding 
the more remote. 


14. Consanguine brother’s sons. 
15. Full brother’s son’s sons. 
16. Consanguine brother's son’s sons. 


17. Then follow remoter male descendants of full brother’s 
son’s sons, and consanguine brother’s son’s sons in like manner. 


IV. DESCENDANTS OF TRUE GRANDFATHERS h.h.s.— 

18. Full paternal uncle. 

19. Consanguine paternal uncle. 

20. Full paternal uncle's son h.1.s. 

21. Consanguine paternal uncle's son, 

22. Full paternal uncle’s son’s son. 

23. Consanguine paternal uncle’s son’s son. 

24. Then follow descendants of full paternal uncle’s son’s 
son and consanguine paternal uncle’s son’s son in like order. 

Similarly in like order male descendants of more remote true 
grandfathers ad infinstum. 

4 
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§ 4. EXCLUSION OF SHARERS 


EXCLUSION OF SHARERS.— 

29. Of the twelve sharers five are never liable to be 
excluded from participating in the inheritance but the other seven 
sharers are liable to be excluded from the inheritance by presence of 
some preferable heirs. 





Sharers not liable to be Sharers liable to be ex- 
excluded. cluded. 
1. Husband. 1, True grandfather. 
23 Wife, (wives). 2. True grandmother. 
3. Father. 3. Son’s daughter. 
4. Mother. 4. Full sister. 
Dd. Daughter. d. Consanguine sister. 


6. Uterine brother. | 


7. Uterine sister. 


The following general principles determine the rules for 
exclusion of sharers. 
(a) A sharer is excluded by any person through whom he is 
related to the deceased, and who may participate as a residuary. 
e.g, The father excludes the true grandfather, full sisters, or consanguine 
sisters. 
(6) All collateral sharers are excluded by a lineal male 
decendant or ascendent who can also take as a residuary. 
eg. The son excludes, full sisters, consanguine sisters, uterine brothers 
and sisters. 
(c) A remoter sharer is excluded by nearer residuary who is 
such thal would convert such equally nearer sharer into residuaries. 


e.g. Son and son’s son h.l.s. in nearer degree exclude son's daughters in a lower 
degree. 
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t ad 


(2) A half-blood sharer is excluded by a full-blood residuary 
who is such that would convert such full-blood sharers into resi- 
duaries. 


e.g. Consanguine sisters are excluded by full brothers as the latter would 
convert the full sisters into residuaries 


A female full-blood, sharer exciudes a half-blood female 
sharer when the former inherits as a residuary. 


eg. A Muslim dies leaving a daughter, full sister, anda consanguine sister, 
the latter is excluded by the full sister since she takes as a residuary with the 
daughter. 


EXCLUSION AS SHARERS.— 


30. There are thiee sharers who are excluded without 
forfeiting their residuary title, and they would inherit if not excluded 


by other residuaries. 
1. Son’s daughter. 


2. Full sister. 
3. Consanguine sister. 
The following general principles determine the rules of 
exclusion as sharers, 


Collaterals. 
(a) All descendants of the parents of the deceased are excluded 
by one or more lineal descendants of the deceased. 


e.g. Full sisters, consanguine sisters, are excluded as sharers by one or more 
daughters or son’s daughters [they may inherit as residuaries with the daughters: ] 
(b) The nearer sharers exclude the more remote sharers, 
they having taken the maximum collective share fixed for 
that class. 
e.g. Son’s daughters are excluded as sharers by two or more daughters or two 
or more son’s daughters of a higher degree or there being one daughter or son’s 


daughter with one or more nearer son’s daughters, [Son’s daughters may inherit as 
residuaries with son’s sons of the same or a lower degree ] 


(c) Half-blood sharers are excluded by full-blood sharers of 


the same degree and who exhaust the maximum collective 
share fixed for that class! 


e.g. Consanguine sisters are excluded by two or more full sisters. 


1 If the collective share is not exhausted, there being only one such sharcr, 
the half-blood sharer would take the residue, 
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Table of exclusion as sharers. 
The sharers Exclusion as sharers 


1. Son’s daughter Excluded as sharer by two or more daughters 
or son's daughters of a higher degree, 
or by one daughter together with one or 
more son’s daughters of a higher degree or 
by one nearest son’s daughter together with 
One Or more nearer son’s daughters. 


2. Full sister Fxcluded as sharer by one or more daughters 
or-son’s daughters. 


3. Consanguine Excluded as sharer by one or more daughters 
sister or son’s daughters or by two or more full 
sisters. 


There are two sharers who when excluded as sharers are 
absolutely excluded, for they are not residuaries at all. 


1. True grandinother 


2, Uterine brother and uterine sister. 


The true grandmother (paternal or maternal) is excluded by the mother or 


nearer true grandmother on that side. 
The uterine brothers aud sisters are excluded by one or more child, daughters 


or son’s daughters and as they are not residuaries it means their absolute 


exclusion. 


EXCLUSION BY CONVERSION ITO RESIDUARIES.— 


31. In case of three sharers, the father, mother, and daughter 

{exclusion as sharers by conversion into residuaries does not mean 

absolute exclusion, for they inherit as residuaries, but other sharers, 
may be absolutely excluded by co-existing residuaries.} 


regards conversion of sharers jnto residuarijes vide sec. 242 ante P. 190. 
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Table of absolute exclusion of sharers. 





Sharers. When absolutely excluded. 





1. True grandfather. Absolutely excluded by the father or a 
nearer true grandfather. 


WS 


True grandmother. | A true grandmother excluded by the 
mother, a nearer true grandmother. 
Paternal true grandmother excluded 
by thefather or by a true grandfather 
through whom she is related to the 
deceased. 

hter, 


8. Son’s dau Absolutely exlcuded by son, or son’s 


son of a higher degree. 


(s 
o 


4, Full sister. Absolutely excluded by son, or son’s 


son, father, or true grandfather. 

). Consanguine sister, | Ditto and absolutely excluded by full 
brother or by full sister being 
a residuary. 


G. Uterine pions} Absolutely excluded by son or son’s 
N son, father, or true grandfather. 
( 
| 


7. Uterine sister. J Also excluded by daughter or son’s 


daughter. 


eS OE A 





PARTIAL EXCLUSION.— 


32. There are five sharers who are sometimes entitled to a 
maximum share and sometimes to a minimum share owing to 
co-existence of other heirs. 
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Table of partial exclusion of s4arers. 
























Under what circums- 


Sharers. Share. Share reduced. tances. 
1. Husband. 1/2 1/4 When there is a child 

or son’s child. 

| 
2, Wife. 1/4 1/8 Ditto. 
{ 
3. Mother. 1/3 of the; = 1/6 When there is a child, 
whole, : or son’s child or two 
sisters. 

1/3 of the | Ditto and when there 
Residue,| is the father anda 
spouse of the deceased 
4. Son's daughter When there exists one 


daughter or_ son's 

1/6 daughter of a higher 
degree and 1s not ex- 
cluded, nor converted 
into residuaries, 


if one 1/2 


or more brothers or 
if two or more, 2/3 
i 
| 
{ 
| 


5. Consanguine sister 
if one 1/2 
if two or more. , 2/3 


When thre is only one 

full sister and not ex- 

1/6 Cluded, nor conver:ed 
into residuaries. 


§ 5. GENERAL RULES OF INHERITANCE. 


THE FUNDAMENTAL RULES. 


83. The right of inheritance of the heirs is generally deter- 
mined by the following considerations. 

(i) The nearer in degree excludes the more remote. 

(i1) A person related to the deceased through any person 
shall not inherit while that person is alive, 
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(111) There is no representation. 

(iv) The strength of consanguinity determines preference. 

(v) lf the degree of relationship is equal then as a general rule 
a male sharer takes double the portion of a female sharer of the 
same degree. 


c.g. a son cannot inuerit from his grandfather while the father is alive. 
e.g A full-blood relation is preferred to a half-blood. 


PRIMARY HEIRS AND THEIR SUBSTITUTES.— 


34. The following are the primary heirs; and their substitutes. 

Primary heirs :—(1) The child, male or female. (2) The 
father. (3) The mother. Their substitutes :—(a) Child of a son 
h.l.s. (6) True grandfather. (c) True grandmother. 

The primary heirs succeed first and in their default their subs- 
titutes inherit the property. The substitutes also exclude all those 
persons, excluded by the primary heirs. The husband, and the 
wife are alsoiprimary heirs and always inherit. 


e.g. If there is a surviving daughter anda son’s daughter the former would 
take 1/2 and the latter 1/6. This may be taken as an exception to the rule, 
e.g. theson’s chi'd also excludes full brothers or sisters as does the son. 


PREFERENCE AMONGST HEIRS.— 


35. The heirs by mnasab are subdivided into sharers and 
residuaries. This classification however does not denote priority of 
one class over the other so as to exclude that class. No sharer 
excludes residuaries, in fact all sharers are not entitled to inherit 
together at one and the same time, some sharers are liable to be 
excluded by the presence of a sharer or even by a residuary, and 
again some of the sharers are converted into residuaries and thereby 
are excluded from receiving their fixed shares. 

The primary heirs always inherit. 
(a) The heirs by marriage the husband or the wife. 
(b) The heirs by consanguinity viz. the son or sons, daughter 


or daughters, father and mother. 
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Sharers and Residuartes.— 

Under the Hanafi system the order is Descendants, Ascend- 
ants, and Collaterals. The following general principles determine 
the order of succession among the sharers and residuaries. 

1. Asa general rule proximity is determined by the degree of 
claimants’ relationship to the deceased whose property is to be 
distributed. The strength of consanyuinity is another test to 
determine priority. That is those of the full-blood exclude those 
of the half-blood. Similarly a nearer residuary excludes the more 
remote and a residuary of the full-blood excludes a residuary of the 
half-blood of the same degree. 

2. In case of conflict between sharers and residuaries (a) a 
nearer residuary excludes a remoter sharer if the latter is related to 
the deceased through the former, (6) or if the former was either a 
descendant or an ascendant and the latter was a collateral only, 
(c) or the latter is converted into a residuary. 


Illustrations. 


(i) A son or son’s son excludes a full sister, or a half-sister by father. 


(ii) A true grandfather excludes paternal true-grandmothers as they are related 
through him, and under clause (b) he excludes full sisters or half sisters by father. 


(iii) A son converts a daughter into a residuary. 


d. (@) A nearer sharer excludes the more remote, if the latter 
is related to the deceased through the former who is such that 
under certain circumstances would take the whole inheritance as a 
residuary. 

(6) or the former is a descendant or such an ascendant who 
under certain circumstances would take the whole inheritance as 
a residuary, and the latter is a collateral. 

(c) if the nearer and remoter sharers claim the same Koranic 
share, and if the former takes the whole share under certain cir- 
cumstances, the latter would be excluded, but if the former takes the 
minimum share under certain circumstances, the latter would take 
the difference between the maximum and the minimum shares 
allotted. 


LAW OF INHERITANCE 33 


Illustrations. 


(i) A father excludes the true grandfather [this case falls under 8 (a) and also 


8 
(ii) A father excludes the full sister (collateral). 

(iii) Two or more daughters exclude the son’s daughters, but a single daughter 
does not exclude the son’s daughter (here the two daughters had taken the maximum 
share viz. 2/3 and there is nothing left for the son’s daughters to take, but a single 
daughter, who is entitled to 1/2 only, enables the son’s daughter to take the difference 
viz. 2/3—1/2 = 1/6.) 

4. A nearer sharer does not exclude a remote residuary, here 
the sharer takes his share first and the residue if any devolves upon 
the remoter residuary. 

Similarly a full-blood sharer never excludes a half-blood resi- 
duary. 

5. (a) Full-blood sharers exclude half-blood sharers if the 
half-blood sharers are of the same class and claim the same share, 
and they have taken the maximum share, if not the difference 


would be given to the half-blood sharer 


Illustrations. 


Two or more full sisters exclude a half-sister by father and they take the 
maximum share 2/8, but one full sister dues not exclude the half-sister by father, 
as she takes the share 1/2 leaving 1/6 for the half-sister (2/3—1/2 = 1/6). 


(b) A full-blood residuary under the following circumstances 
excludes a half-blood sharer, namely the former would convert 
into residuary afull-blood sharer of the same class as the half- 


blood sharer in question. 
e.g. a full brother excludes the half-sister by father as he would convert the 
full sister into a residuary. 


§ 6. THE DOCTRINE OF INCREASE AND RETURN. 


THE DOCTRINE OF INCREASE.— 


36. The doctrine of increase, ‘awl, applies when it is found 
out that the sum total of the fractions to which several sharers are 
entitled exceeds unity, then they must all abate rateably. The 
doctrine of increase operates by increasing the common denomi- 
nator of the fractions to the total of all the numerators. The 


numerators are left unchanged, thereby each share is rateably reduced. 
& 
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Illustrations. 


(a) A woman dies leaving her husband and two sisters of the 
whole blood. 


Husband ... 1/2=38/6 reducedto ... 3/7 
Two ful! sisters .. 2/3=4/6 - wo 4/7 
7/6 1 
(6) A woman leaves her husband, her mother and a full sister. 
Husband ... /12=23/6 reduced to... 3/8 
Mother ... 1/3=2/6 2 fue “278 
Full sister wee = 1/2 3/6 i ..- 3/8 
8/6 1 


(c) A woman dies ieaving her husband, two full sisters, uterine 
brother and mother. 


Husband re 1/2=3/6 reduced to 3/9 
Two full sisters as 2/3==4/6 i 4/9 
Uterine brother sk ... 1/6 is 1/9 
Mother ae ... =1/6 - 1/9 


(d) A woman dies leaving the following heirs. 


Husband sas 1/2==3/6 reduced to 3/10 

Two full sisters si 2/3=4/6 4/10 
Two uterine brothers and two 

sisters --- 1/3=2/6 ss 2/10 

Mother = re =1/6 ‘5 _ 1/10 

10/6 1 

(e) A man dies leaving a widow, mother and a full sister. 

Widow --» 1/4=38/12 reducedto 3/13 

. Mother ote 1/3 =4)12 »» 4/13 

Full sister vee 1/26/12 ‘5 .. 6/138 


Se se ON 
aD Gee 


13/12 1: 
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(f) A person dies leaving a widow, two full sisters, one uferine 
sister and mother. 


Widow ... 1/4=:3/12 reducedto  .... 1/5 
Two full sisters ... 2/8=8/12 ... sa. LD 
Uterine sister ... 1/6=2/12 ... eee 2/15 
Mother oo L/6=2/12 ... eee 2/15 
15/12 1 
(g) A person dies leaving the following heirs, 
Wife ... aust ]/4==3/12 reduced to 3/17 
Two full sisters  ... 2/3=8/12 5 8/17 
Two uterine sisters ... 1/3=4/12 4/17 
Mother oe 1/6 =2/12 ij 2/17 
17/12 1 
(hk) A person leaves his wife, two daughters, father and mother.1 
Wife... wee L/8=3/24 reduced to 3/27 
Two daughters we 2/3=16/24 -« 16/27 
Father w- 1/64/24 wee 4/27 
Mother woe 1/64/24 vee 4/27 
27/24 a 


Rule of Change of Denomtinators.— 


Thus it will be seen that according to the doctrine of increase, 
the common denominators that are liable to be increased are as 
follows:— 


Denominators. Increased up to what limit. 
6 | 7,8, 9 or 10 
12 13, 15 or 17 
24 27 only 
2, 3, 4, and 8, not necessary to be increased 
at all. 


This case is known as mimberiya, answered by Ali from the pulpit. 
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Denominator 6 increased to 7 vide illustration (@) page « 


” ” (6) yO? 
” 7 » ” (c) ey) 
10_, ‘ (a) ie 
13 ,, 3 (e) ~ 
” y) +B card 3 ” VJ] ”? 
” y ” 17 ,, ” (g) yo” 
a) I) 9) 27 3 ” (2) Bi ) 


THE DOCTRINE OF RETURN.— 





37, The doctrine of return, rad, applies when after assigning 
shares to all sharers, there is a surplus, aud there being no residuary 
the residue reverts to the sharers in proportion to their respective 
shares, this is known as the Return. 

The sharers who are entitled to the Return are seven only, one 
male and seven females. viz. uterine brother, or sister, daughter, 
son’s daughter, full sister, consanguine sister, mother and the 
paternal grandmother. If there be one of such persons only 
the whole surplus is given to that particular heir. 


The Return to sharers. 


Sharers not ordi- | 





narily entitled to | Sharers by nasab entitled tc return.2 
ee ae 
1. Husband. | 1. Mother. 


2. True grandmother. 
3. Daughter. 

4, Son’s daughter, 
Full sister. 
Consanguine sister, 


2. Wife (wives). 


Uterine brother or Sister, 


5 
6 
7, 
8 





1 If there are no other sharers or residuaries or distant kindred, then the 
husband or wife take the residue by return, 

2 The return may take place to one, two or three of the above mentioned 
sharers but not to more than three, 
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Thus the mother (or grandmother), the daughter (or son’s 
daughter) or thesister (full or consanguine together with uterine) 
take the residue in default of male aynates, and where the daughter 
or sister are not co-eaisting. This includes eight sharers, the hus- 
band and the wife are excluded from the Return, and the father or 
the true grandfather are residuaries, so when they co-exist with 
sharers there is no “ Return” at all. 


«, 


Illustrations. 


(a) A person dies leaving a wife and a sister. 


Wite... wee L/d 

Widow eee 3/4 (1/2 as sharer and 1/4 by Return) 
(6) A woinan dies leaving her husband and a daughter 

Husband sdier Lt 

Daughter ee. O/4 (1/2 as sharer and 1/4 by Return) 
(c) A person dies leaving the mother, daushter and son’s daughter 

Mother oe. 1/6=1/6 increased to 1/5 

Daughter .. 1/2536 o. 3/9 

Son's daughters ... 1,6 =1/6 eee 1/5 


3/6 1 


(In this case the share of each sharer is rateably increased. The 
process is by decreasing the denominitors of each sharer so as to 
make it equal to the sum of the numerators). 

(ad) A person dies leaving the mother, full sister and uterine 


brother. 

Mother ae ==1/6 increased to... 1/5 

Full sister sie 1/2=3/6 5 ... 3/d 

Uterine brother ... =1/6 rs .. L/D 
5/6 1 

(e) A person dies leaving his wife, daughter and mother 

Wife . tee 1/8 oe 4/32 

Mother .» 1/6 increased to 1/4 of 7/8=7/32 

Daughter 1/2=33/6 ‘: 3/4 of 7/8=21/32 


ED CRESS Gates 





4/6 1 
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Here after assigning the share to the wife the residue is 7,8 
which is to be distributed between mother and daughter in the ratio 
of 1:3 in proportion to their fixed shares, vis. 1/4 of 7/8 and 
3/4 of 7/8 respectively. This is a simple method. The other 
process would be as follows :-— 


Wife ... we Lj/8=3/24 
Mother we = 1/6=4/24 
Daughter wee «= 1/2=12/24 


Total .... 19/24, Residue being 5/24 
The residue is now to be distributed again between the mother 
and the daughter in the proportion 1: 3, 
Mother would ultimately receives : 1/64+(1/4 of 5/24)=7/3: 
1/24(3/4 of 5/24) =21/32 


(7) A woman dies leaving her husband mother and daughter, 


daughter 


Tusband isi 1/4 we 4/16 

Mother ses 1/6 increased to 1/4 of 3/43/16 

Daughter oe 1/2=3/6 » 3/4 of 3/4=9/16 
4/6 1 


(Here after assigning the share to the husband the residue 
is 3/4, which is distributed between the mother and daughter in 
the ratio 1:3 in accordance with their original fixed shares.) 


Denominator Six.— 
In applying the doctrine of Return it will be seen that the 
denominator 6 is reduced to 2, 3, 4 or 5. 


Illustrations. 
A person dies leaving the following heirs only. 
(a) True grandmother sine 1/6 increased to 1/2 
Uterine sister ... oe 1/6 ‘ 1/2 
2/6 1 
(b) True grandmother --- 1/6 = 1/6 increased to 1/3 
2 uterine sisters oe 1/8 = 2/6 _ 4]3 


3/6 


LAW OF 


(c) Mother 
Sons's daughter 


(d) Full sister... 
Consanguine sister 
Uterine sister 


The above rule is followed in 
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1/6 increased to 1/4 


1/2 = 3/6 5 3/4. 

46 ] 

--. 1/2 = 3/6 increased to 3/5 
sibs 1/6 ¥s 1/5 
1/6 . 1/5 

5/6 1 


iiitial application even when the 


heirs co-exist with either the husband or the wife, who are not 


entitled to the Return. 


ILLUSTRATIONS. — 


A person dies leaving the following heirs. 


(i) Wife 
Uterine brother 
Uterine sister 


(11) Wife 

Uterine brother ... 
Uterine sister 
Mother 


(111) Husband 


on , Lj4= 2/8 
1,6 12o0f R = 1/2 of 34 = 38 
1/6 12 of R = U2 of 8/4 = 3/8 


2/6 6 reduced to 2 1 
eee ate 1/4 
16 1/8 of R= 1/3 of 8-4 = 1/4 


1/6 1/3 of R. 3 = j.4 
1/6 1/3 of R. x3 = 14 
3/6 6 reduced to 3. J 


1/6 1/4 of R. = 1/4 0f 24 = 316 


Mother 

Daughter 1’? = 3/6 3/4 of Ru = 3/4 of 3/4 = 9/16 
4/6 6 reduced to 4. 1 

(iv) Wife ‘ies 1/8 = 5/40 

Mother 1/6 1/5cf R.... 1/5 of 7/8 = 7/40 


Two son’s 


daughters 2/3 = 4/6 4/5 of R.... 4/5 of 7/8 = 28/40 


56 6 reduced to 5. 
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ORDER OF DEVOLUTION OF RETURN.— 
38. The Return devolves in the following order : 


(2) To the' Residuaries 
(6) In default of (2) to the sharers! 
(c) In default of (a) and (b) to the Distant Kindred 


(2) In default of (a), (b) and (c) to the heir by marriage? 
SUCCESSION OF SHARERS AND RESIDUARIES.— 


39. The sharers and residuaries succeed briefly in the 








following manner. 
(z) The sharers and residuaries may succeed jointly. 
or 
(b) The sharers only:may succeed wholly exhausting the estate 
or there being no residuaries taking the residue by return, 
or 
(c) The residuaries alone may succeed, there being no con- 
version of sharers into residuaries, or even by excluding 


remoter sharers. 


GENERAL ORDER IN BRITISH INDIA.— 

40. 1. (a) The sharers by marriage ; (6) along with those 
sharers by consanguinity who are not excluded. 

2, The Residuaries taking the residue if any or taking the 
whole estate in default of (1) 

8. In default of No. (2) the residue devo'ves upon the sharers 
by consanguinity in proporticn to the original fixed shares. 

4. In default of sharers by consanguinity and residuartes, 
the residue devolves upon the Distant kindred. 

In default of all these the residue devolves upon the sharers 
by marriage and next on the successor by contract if any, the 
acknowledged kinsman, the universal legatee and finally it escheats 


to the Crown. 


1 Vide Macnaghten Precedents Inheritance Cases 71 73, 74. Gujjadur Pershad 
v. Shaikh Abdullah, 11 W. R. 220 (1869). 

2 The wife or husband has no claim as against the Distant Kindred, vide 
Mahomed Noor Bukhsh v. M. Hamedool Haq, 5 W. Rk. 23 (1866). Koonari v. 
Dalim 11 Cal. 14 (1884), but as against the State they are entitled to the surplus, 
vide Mahomed Arshad v, Sajida 3 Cal. 702 (1878), Scobhanee v. Bhetun 1S. D A. 
(1811) an old case decided 1n accordance with the fatawa 
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LIST OF THE DISTANT KINDRED. 


DESCENDANTS OF THE DECEASED.! 


1. Daughter’s children andtheir descendants. 
3. Children of son's daughters and their descendants, 


II ASCENDANTS OF THE DECEASED.2 
RR TT I I I AEE ET OT A IY 


3. False grandfathers h.h.s. 
4. False grandmothers h,h.s. 


Ill, DESCENDANTS OF PARENTS.3 
Rg a PRE IE TE I a SE ES I 


Full brothers’ daughters and their decendants. 

Consanguine brothers’ daughters and their descendants. 

Uterine brothers’ children and their descendants. 

Daughters of full brothers’ sons h.Ls. and their descendants. 

9, Daughters of consanguine brothers’ sons h.l.s. and their descendants. 

10 Sisters’ (whether ful] consanguine or uterine) children and their descendants. 


ae ANS go 


IV. DESCENDANTS OF IMMEDIATE GRANDPARENTS (TRUE OR 
FALSE): — 





11. Paternal aunts, Father's full sisters and mother’s full brothers and 
sisters i.e., maternal uncles and aunts. 

12. Father's consanguine sister's and mother’s consanguine brothers and sisters. 

18. Paternal aunt’s descendants, maternal uncle’s and aunt's descendants. 

14, Uterine brothers and sisters of father and mother. 

15, Full paternal uncles’ daughters, and their descendants. 

16, Consanguine paternal uncles’ daughters and their descendants. 

17. Uterine paternal uncles and their children and their descendants. 

18. Full paternal uncles’ sons’ daughters and their descendants. 

19, Consanguine paternal uncles’ sons’ daughters and their descendants. 

20. Descendants of remoter ancestors h.h.s. true or false. 


leg. SDD, SDS = son's daughters’ children. 
DSS, DSD = grand children of daughters. 
DSSS, DSSD = daughters’ great grand children. 
2 M F. mother’s father. 


FMF, MMF parents’ maternal grandfathers. 


MFF, MFM mother’s paternal grandparents, 
8 The order of succession is as follows. 


(a) Full brothers’ daughters and full sisters’ } (b) uterine brothers 
children or consanguine brothers’ daughters f with and sisterg’ 
and consanguine sisters’ children, children. 
Next iu order. 
(c) Fnll brothers’ sons’ daughters. 
- . Consanguine brothers son’s daughters. 
(d) Grandchildren of (a) with grand children of (b) 


6 
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THE DISTANT KINDRED. 


41. The Distant kindred are those blood relations wio are 
neither sharers nor residuaries. 
There are four classes of “Distant kindred”. 
I. Descendants. 
II]. Ascendants. 
III. Descendants of parents. 
IV. Descendants h./.s. of ascendants h./.s. 
The Distant kindred may also conveniently be classified into 
six groups. 
1. Descendants of the deceased. 
2. Ascendants of the deceased. 
3. Descendants 4./.s, of the brothers and sisters of the de- 
ceased. 
4. Uncles and aunts of the deceased. 
5. Descendants A. 1. s. of uncles and aunts of the 


deceased. 
6. Uncles and aunts of the ascendants of the deceased and 


their issue. 


SUCCESSION OF THE DISTANT KINDRED,.— 
ee eerie eee 


42, The distant kindred are entitled to succeed in two cases 
(@) when there is no sharer or residuary then they are entitled 
to take the whole estate, or (6) when there is the husband or 
wife only, they take the residue after deducting the share of the 
spouse. 


The rules.— 

(1) The general rule that the nearer degree excludes the 
more remote is applicable to the distant kindred also, 

e.g. the daughter's son or daughter’s daughter would exclude 


all other Distant kindred. 
(2) Of persons equal in degree, the descendants of sharer’s 


or residuaries are preferred. 
e.g. Son's daughter's daughter or son is preferred to daughter’s 
daughter’s daughter or son, 
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Imam Muhammad's system.1 — 

(3) Among the distant kindred equal in respect of propin- 
quity and the condition of their roots, Imam Muhammad _ proposes 
a system to examine the sex of the roots and the number of 
the branches, that is, when tracing the line of descent a difference 
of sex first appears in the roots, then assign to the male member 
a portion double that of the female ancestor, by taking account 
of the claimants descended from that root, for each male root 
will be considered to be as many males as the claimants descended 
from that root, and each female root will similarly be considered 
as many females as are descended from her. Finally what is 
allotted to the male roots is collected together and is distri- 
buted to their descendants. Similarly what is allotted to the 
female roots is collected together and is distributed to their 
descendants. 

If however in tracing descent there appears a further differ- 
ence of sex in the pedigree at a lower stage, then what has 
been allotted to the male or female roots in the higher stage 
is again assigned and redistributed in the lower stage, and this 
operation is continued until the actual claimants are finally 
reached. 

In distribution the general rule double portion to the male 
members ts followed. And this method also involvesa complicated 
scheme of succession by representation. 


Imam Abu Yusuf’s system.— 

Imam Abu Yusuf takes no notice of difference of sex in the 
roots of intermediate ancestors. According to him the sexes of 
the actual claimants should be taken into consideration in distri- 
buting the estate, and very often adopting this method, the result 
is exactly the opposite to the distribution effected according to 
Imam Muhammad's system.) 


1 The method of distribution proposed by Imam Abu Yusuf has not been 
adepted by the Hanafi jurists. The Sirajyah adopts Imam Muhammad's system. 
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Cxiass I—DISTANT KINDRED.— 
43. The following is the order of succession among the 

Distant. Kindred of the first class. 

(a) Daughters’ children 

(b) Sons’ daughters’ children 

(c) Daughters’ grand children 

(d) Sons’ sons’ daughters’ children 

(e) Daughters’ descendants h. 1. s. and sons’ daughters 
descendants h. |. s. in like order. 


Illustrations. 
A person dies leavins heirs as shownin the following tables 
and only the heirs in the last line have survived the deceased. 


D = Daughter. 


=Son. 
(1) Propositus. 
D D 
S 2/3 1D 1/3 
D 2/3 S 213 


Here the ancestors differ in their sexes in the second line 
descent, and there being only one claimant in each line a dout 
Share to the male member is assigned at this point and whi 
descends to their claimants respectively. 


D S D, daughter’s son’s daughter 2/3, 
D DS, daughter's daughter’s son 1/3. 


According to Imam Abu Yusuf :— 
DSD will take 1/3 
Ds 2/3. 
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Propositus. 
collective 

. share 

D D 4/5 D 

| Sn © 

D 1/5 S 2/5 S 2/5 
S S D 
1/5 2/3 of 4/5 1/3 of 4/5 
3 8 4 


15 = 15 
In this case the ancestors differ in their sexes in the second 
line and there being only one claimant in each line of descent a 
double share is assigned to the male members at this point and 
what has been allotted to the male roots (in this case 2/5 each) is 
collected together (4/5) and is distributed to their descendants, a 
double share is again assigned to the male members. 
DD S=1/5 3/15. 
D S S=2/3 of 4/5=8/15. 
D S D=1/3 of 4/5=4/15., 


According to Imam Abu Yusuf :— D D S&2/5. 


DS S=2/5. 
DSD= 
(iii) Propositus 
D D D D 
2/6 4./6 
D1/6 D1/6 2/6S $2/6 
| | | 
S D S D 
2.2 1,2 2.4 1, 4 
3 of = g Of sols sols 
4 ‘ 8 
“18° oo ea" 18. = 18 
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_ Here also the ancestors differ in their sexes, in the second line 
and there being only one claimant in each line of descent a double 
share is assigned to the male members, at this point and what has 
been alloited to the male roots and female roots t.e. 2/6 and 4/6 
respectively 1s distributed to their descendants, a double share is 
again assigned to their male descendants. 


DD S=4/18 DS S=8/18. 
DD D=2/18 DS D=4/18. 
According to Imam Abu Yusuf :— 
DD S=2/6 DSS 2/6. 
DD D~+1/6 DS D=!I/6. 
(iv) Propositus 
( 
D 
’ 
S 4 1D 
(~ } : 
S D | 
2 of = = ry ed J 
3 5 3 5) 5 


In this case the ancestors differ in their sexes in the second line 
of descent, and there being two claimants in one line and only one 
claimant in the other line of descent, the male root in the second 
line would count as two males, because of the two descendants 
(irrespective of the fact that one of them is a female member), and 
thus distribution in the second line would be 4/5 and 1/5 
respectively, the final distribution is in the same manner as in the 
previous examples. | 


D S S=2/3 of 4/5=8/15. 
DS D=1/3 of 4/5=4/15. 


DDS=1'5 = 3/15. 
According to Imam Abu Yusuf:— DS S=2/6. 
DS D116. 


DD S=™gj5, 
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Propositus 

I I] I 

| | | 

D D D 

| | ah 

! a | 

S 4/7 D 2/7 pu 

| | 

D D3/14 $3/14 

| 4 

ees. 4a | I 
8/23 D 8/28 D S 3/28' S 3/28 6/28 


Here the ancestors differ in their sexes in the second line and 
there being two claimants in the first line of descent they would 
count as two males and the two claimants in the second line of 
descent would count as two females, the distribution in the second 
line would be D S=4/7; DD=27;DD 17. 

Now 4/7 is inherited by the descendants in the first line equally. 

DSD D=2/T each =8/28 
DSD D=2/T each =8/28 

The collective share of D D of the second line Il and DD of 
the third line Ill is(7.+ “, = }-) and this is to be redistributed 
to their descendants. There is a further difference of sex between 
the roots in this collective group in the third descent.) The above 
operation is again to be repeated. There are two male claimants 
in the second line, but they would be counted as two females, and 
the only one claimant in the third line would be counted as a male. 

Thus D D D=1L?2 of 3/7=33/14 

DD S=1/2 of 3/7=3/14 
And the final distribution to their respective descendants would be 
DDD S=1/2 of 3/14=3/28. 
DDD S=1/2 of 3/14=3/28. 
DDS D=3/14=6/28 
According to Imam Abu Yusuf :— DSDD=$Ii. 
DSDD=}/7. 
DDDS= 
DDDSs*3, 
DDDD=1/7. 
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vi) Propositus 

: ‘II Ii] 
( | ) 
D D D 
| marries | [ 
= A =, | 

| Std 
|\——}—__-+ ~ 
. 3 collective | 
| 7 share. 
| | | 
D D | 

3. i. 2, 38 11 g 6 
( s)=en (Crta)= ry 


é 


Here the ancestors differ in their sexes in the intermediate line 
of descent, and there are two claimants in the first line I of pedigree 
and two in the second line II of pedigree, but in the former capacity 
they count as females and in the latter ‘as male members. Hence, 
the distribution at this stage is as follows :— 


ID D=2/7. 
Il D S=4/7. 
Hl DD=1/7. 


Now the share of D S, 4/7 is inherited by his heirs directly 2/7 
each,ie. DS D=2:.7; DS D=2.7. 
The shares of DD (1) and DD (III) is collected together 
2/7 +4+2/7=3 7 and ts redistributed to their descendants as follows. 
cai { DD D=1/4 of 3/7 =3/28. 
DD D=1/4 of 3/7 =3/28. 


ani 1 D S=2/4 of 8 7=6/28. 


Thus finally because of the marriage of their parents th 
daughters in the first and second lines inherit in two different capa 


cities,each taking 2, 3 _ 11 
) ° taps ye cach = 11/28, 


= 6/28, 
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(vii) Propositus. 


ene 
24/60 | || —_ fBeyso} | ft yd co | | | 


5; Ss § DD DD =D DD D D 
"8/60 5/60 8/60 4/60 Fy 4/60 4/60 4/60 4/60 4/60 4/60 4/60 
| | | a | | | | J 


| 
ta 4 DDD oD ODOD 


2/60) 8/60 | | jg/éo; =f 

D nr err AE 

IJ 4 DDB D OD OD OD 
12/60 cian 6/60 5/60 6/60 5/60 3 60 3/60 3/60 3/60 3/60 3/60 

9/60 12/60) | — |6/60 





IVD DD s DD Ss S S§S DD D 

9/60 | | — 4/60 4/60 2/60 2/60 2/60 

; | | 6/605 | 13/60} 

Vv D §$§ D DD OD : S D D 
8/60 4/60 6/60 3/60 

: aoe 

VID DD D YD S§ D D D s§ D 


12/60 8/60 4/60 9/60 3/60 6/60 6/60 2/60 4/60 3/60 2/60 1/60 


This is a famous illustration given in the Sirajiyah, though not 
worked out in full, I have made an attempt to arrange it so that at 
a glance the distribution of shares may be seen. 

In Column I the distribution to each son would be 2/15 and 
to each daughter 1/15 or on the basis of 60 as demominator it 
would be 8/60 and 4/60 respectively, the three sons taking 24/60 
and nine daughters 36/60. 

In column II there is no difference of sex at all. 

In column III the ancestors differ in their sexes. 

S: takes 1/2 of 24/60=12/60 which descends to Di there 

being no change of sex in this line of descent. 

D and D take 1/4 of 24/60 =6/60 each. 

And as regards the descendants of daughters, the three sons 
take 18/60 and six daughters, take 18/60. 


1 In this case 60 is the L C.D. We could also work it on the basis of 3/18 
and 1/165. 
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In cclumn IV the ancestors differ in their Sexes in cases 
of some of the heirs, and the descendants of sons and daughters are 
again dealt with separately, the result is as indicated in the chart. 
In column V the distribution is similarly effected and finally the 
result is stated in column VI viz. 12, 8, 4, 9, 3, 6, 6, 2, 4, 3, 2, 1, 
respectively.1 

The general rule of double share to male members applies 
throughout. 

According to Imam Abu Yusuf the distribution would be as 
follows 2/15 to each son and 1/15 to each daughter. 


Cyiass II—DISTANT KINDRED.— 
mn a LE TELNET PE I I LT PTE TI EEL EEE 


44, Ifthere are no Distant Kindred of the first class, the 
whole estate or the residue would devolve upon the second class of 
Distant Kindred. 

The following general rules determine the order of succession. 

(a) The nearer in degree exclude the more remote. 


e.g. The mother’s father excludes the father’s mother’s father. 


(b) Among heirs of the same degree those related through 
sharers or residuaries are preferred, but according to some jurists 
no such preference is allowed. 

(c) The heirs on the paternal side take a double share 
to that of the heirs on the maternal side. That is 2/8 and 1/3 
respectively. 

(d) A male member is entitled to a share double that of a female, 
and members of the same sex share equally. 


e.g. Mother's father’s father takes 2/3 and mother’s father’s mother takes 1/8 
of the estate. 
(e) The special rule of Imam Muhammad as regards the 
difference of sexes in the ancestors, etc., as stated in the case of first 
class of Distant Kindred is also applicable. 


1 A. Rumsey (Inheritance, p. 93) has worked out this chart using letters a b, 
¢...f etc. ina different manner, 
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Crass II[—DistaNnt KINDRED.— 
ange RSE IEE EE DT TE EE AD 


45, If there is no Distant Kindred of the first or second class 
the estate devolves upon Distant Kindred of the third class. This 
class consists of the descendants of the brothers and sisters of the 
deceased. 

The following general rules determine the order of succession. 

(a) The nearer in degree exclude the more remote. 

(b) Among heirs of the same degree those related through 
residuaries exclude those related through a Distant Kindred. 

eg The full brother's son's daughter excludes full sister’s daughter’s son, 
because full bruther’s son is a residuary. 

(c) According to the Sirajiyal among those equal in degree 
distribution between the heirs is effected by “considering the 
branches and the roots’ that is by assigning to the roots share 
with reference to number of the claimants in their own line of 
descent respectively in accordance with Imam Muhammad's system. 

(d) In the case of issue of uterine brothers or sisters, difference 
of sex is not taken into consideration in the interinediate roots nor 


in the claimants, they all share equally. 


Illustrations. 
F=Full B=Brother. 
C =Consanguine U = Uterine. 
(i) C. B. F, B. U. B. 
S S S 
| | | 
D Dp D 


In this example the full-brother’s son’s daughter F. B, S. D. 
excludes uterine brother’s son’s daughter U. B.S. D. according to 
the rule “‘among claimants of equal degree those related through 
a residuary exclude those related through a Distant Kindred.” 
And further as the heirs of full-blood exclude those of half-blood 
on the father’s side, consanguine brother’s son’s daughter C.B. 
S. D. is also excluded. Hence F. B. S. D. is alone entitled to the 


whole property. 
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p ; 
(ii) 3 1 
Cc. B. U. S. 
D 2/8 13D S D 
| | | 
| S D S 
D D 4/18 3/18 8/18 
4/18 4/18 


The uterine sister has two branches, and 1)3 is the legal share 
which is taken equally by them 1/2 of 1/3=1/6-.each. The residue 
2/3 devolves upon the consanguine brother, and one of the two 
intermediate daughters has two branches, while the other has only 
one branch, hence the distribution is 2/3and 1/3 respectively which 
devolves upon their descendants. 


C.B. D.S.=1/3 of 2/3=2/9 =3 4/18 
C.B. D.D.=1/2 of 2/3 of 2/3=2/9 = 4/18 
C.B. D.D.= 2 5 =2/9=4/18 
U.S. S.D.==1/6 .. 22/18 
U.S. D.S.=21/6 ... 23/18 
(iii) = 2 


F,S.1 C.B.CS. UB. 


D S D 
3 (excluded.) Bd, 1 
9 x 


In this example all claimants are equally near to the deceased 
and are related through residuaries or sharers. The legal share of 
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two are more uterine brothers and sisters is 1/3 and is equally 
allotted to their branch, the residue 2/3 goes to the full-brothers 
and sisters. 

The full-blood heirs exclude the half-blood heirs, therefore, 
descendants of consanguine brother and sister take nothing. 

The full-sister F.S. having two branches takes equally with 
F.B. who has only one branch, and their shares go to their 
branches respectively and the rule of double portion to male applies. 


FL. B.D. = 1/2 of 2/8=1/3=3/9. 
F. S. S.==2/38 of 1/2 of 2/8=2/9. 
F. S. D.=1/8 of 1/2 of 2/23=1/9. 














U.B. D. 13 of 1/3 =1/9. 
U.S. S. ; = 1/9. 
U~. S. D. »” = 1/9. 
(iv) a5 2 
3 3 
att GCE aN oe oe ae 
U. B. U. S. 4 2 ee ys 3 2 peat 
, | F.B. joi f=a, F.S.70f 9 =, 
a eee 
Ss Ds _ Ss D8 
1 | | 3 SY ~ 
dD Ss D OD S D 
1 i 1 J = 2 8 ] D) ‘ 
12 #12 We 12 | T= 5 ale =a 
| | | 
| —— 
—_ | 
| J | 
; Ss a S D S 
Ea Lek a8 FY g 2 
So a “Se oy es. Gla 


The legal share of uterine brother and sister=1/2 and the grand 
children of the uterine brother and sister will divide 1/3 equally 
between them each taking U.BS.D.=1/12  U.S.S.D.=1/12 

apr S.S.D. 2. 
1/4 of 1/8 =1/12= y36 | U.BDS.=1/12 U.S.S.D.=1/12. 
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The residue 2/3 devolves upon full brother and sister. 
The full brother F.B. has two branches and the full sister F.S. 
has three branches therefore, the distribution would be F.B. 
(two males) 4/7, and F.S. (three females) 3/7 which would devolve 
on thei descendants respectively, the rule double portion to the 
male mernbers would also apply. 
F.B. D.S.=2/8 of 4/7 of 2/38 = 16/63 =320/1260. 
F.B. D.D.=1)3 of 4/7 of 2/3 = 8/63 =160/1260. 

As revards the full sister’s descendants the roots in the second 
line also differ and F. S, S. has two branches F. S. D. has only one 
branch, hence the distribution is F.S.S. (two males) 4/5 and 
I, S. D. (one female) 1,5 which devolves on their own descendants 
respectively, the male taking a double portion. 

F.S. S. S.==2/3 of 4/5 of 8/7 of 2/3 =16/105=192/1260. 

F.S.S. D.=1)3 of 4/5 of 3/7 of 2/8 = 8/105 =96/1260. 

M.S. D. S.=1/5 of 87 of 2/3 = 2/85= 6/105 =72/1260,* 


lliustrations 
(v) kKesidue = 
Fee aie, BE, Ges os — 
1 5 GC, B. C. S. 1)2 KF, S. 213 U, S. 1 6 
| Marries. | 
D S——-- -—~~—___D S 
S po D 1/6 
Dele 3 D3 Ds _4 
2° 6 Ye 24 24 ~~ 34 
2 2 yf 1 ae | 9 
= 24 = of _ 3 +3 — of ry Of +)*H 


In this example F.S. full sister has two branches and she 
would theretore take 2/3 (two females’ legal shares) which would 
devolve upon her descendants equally. 

The uterine sister would take 1/6 which would devolve upon 
her only branch D. 

The residue 1/6 would devolve upon the residuaries consanguine 
brother and sister. Here the consanguine brother has only one 


A a ee 





ee ee ee ee ee. 


*The least common denpnibatent is 1260, 
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branch and the consanguine sister has two branches, therefore they 
take equally, and this would descend to their descendants 
respectively. Because of the marriage of C.S.S. and F. S. D. their 
descendants inherit in two different Capacities, from C. S. and F, S. 
respectively. 


From F. S. and C. S. :— 


C. B. D. S.=1/2 of 1/6 = 1/12 = 2/24, 
F.S. D. DAC. S. 8. D.=1/2 of 2/3 $ 12 of 12 of 16 = 9/24. 
F.S. D. D.+C. SS. Dis soe ; = 9/94, 
U.S.S. 1/6 = 4/24, 


CLASS IV~--DISTANT KINDRED.— 


46. If there be no Distant Kindred of class I, Il, or IIL the 
estate would devolve upon the Distant Kindred of the fourth class. 

The following general rules determine the order of succession, 

(a) The paternal relations together take a double share to 
that taken by the maternal relations. That is 2.3 is taken by the 
paternal side and 1/3 by the maternal side. 

(b) Those of the full-blood exclude those of the half-blcod by 
the father or mother and those of the half-blood on the father’s 
side exclude those of the half-blood by the mother. 

(c) If the claimants are equal in some respects, t.e. in dexree, 
and relationship, then the issue of residuaries are preferred. 

(2) Among equal claimants distribution is  eflected by 
considering the sex of the roots and the number of the 
branches in accordance with Imam Muhammad's scheme of 
distribution. 

(e) As regards ascendants of uncles and aunts of the deceased 
and their descendants those related through a nearer ancestor 
exclude those related through a remote ancestor. And among 
those related through the same ancestor the nearer exclude the 
more remote. 

(f) If the claimants are equal in degree and relationship the 
issue of a residuary is preferred. 

(g) The general rule that a male member takes a share double 
to that of a female is also applicable, 
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TABLE OF UNCLES AND AUNTS. 














Paternal Side 2/3. | Maternal Side 1/3. 
PTW ON eee Ae ee | cos 
Share. Share, 
1. Father’s full sister { Mother’s full brother | 2/3 of 1/: 
(Paternal aunt). 2/3 
| m » sister. 1/3 of 1/§ 
(maternal uncle and 
| aunt). 
2, Father's consan- {| { Mother’s consanguine |; 
guine sister. | 2/3 i | brother. 2/3 of 1/8 
bis : 
| | Mother’s consanguine | 
| | | sister, / 1/3 of 1/3 
3. ( Father’s utezine bre- | ( Mother's uterine bro- 
xy ther, | 2/3 of 2/3 | | ther. | 2/3 of 1/3 
; Father’s uterine | | 4 
(sister. 1/3 of 2/3 | Mother’s uterine 
| | sister. ! 1/3 of 1/3 
: Father’s full brother’s daughter ee Mother’s full brother's children, 
Father's full sister’s children sé " » sister's children, 


eet rece ee eNO Te te me ne ae oy ne a 


en ener ene dll ty aR meee meee 


. Father's consanguine brother’s daughter | f Mother's consanguine brother’s and 


° . : ’ ? 
. Father’s consanguine sister’s children ..} | — sister’s children, 


ee ee. 
we ee ee —— —— LS Mashed Snes tenet te eeRSn 


f Father's uterine brother’s children ... | { Mother’s uterine brother's. 
| 


8. + 
| and Sister's children, 


ee 5 sister’s children ... 

SN ae a ee ee ne ree ee eT 
The claimants are stated in order of priority 1—8. The bracket { denotes that 

these heirs have inter se no priority. It should be noted that no heir on the paternal 
side excludes any claimant on the maternal side who is within the same generation. 
== Paternal aunt, 
= Father's uterine sister. 
= Father’s uterine brother. 
= Father's consanguine brother. 
S= Fathcr’s consanguine sister. 
=3 Maternal uncle. 
= Maternal aunt. 





Father’s full sister 
Father's half-sister by mother 
Father's half-brother by mother 
Father’s half-brother by father 
Father’s half-sister by father 
Mother’s full brother 

Mother’s full sister 
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Mother’s half-sister-by mother 
Mother's half-brother-by mother 
Mother’s half-brother-by father 

Mother's half-sister-by-father 


Mother's uterine sister, 
Mother’s uterine brother, 


lob ue i 


Mother's consanguine brother. 
Mother’s consanguine sister, 


As regards the descendants of the brothers and sisters of the 
grandparents, the allotment of paternal side 2/3 and maternal 


side 1/3 1s further subdivided, and in case of cach higher gener- 
ation it would again be subdivided. 


The descendants take what 
is allotted to their own ancestors. 


Paternal Side 2/3. Maternal Side 1/3. 


Kather’s father’s ! Father's 


Mother’s ' Mottler’s Father's | Mother's mother’s 
side 2/3 of 2/3. 


. side 1/3 of 2/3. side 2/3 of 1)3 | side 1/3 of 1/3. 


[llustrations. 
Uncles and aunts.— 


The heirs in the left hand column are the only surviving 
claimants. 


1. Father’s full-sister 


= 2/3 
Mother's half-sister-by-mother = 1/3 
2. Father’s full sister = 2/3 


Father’s uterine sister (excluded by father’s full sister). 
Mother's full brother 


= 2/9 

Mother’s full sister = 1/9 
3. Father's half-sister-by father = 2/3 
Mother's full sister a 1/3 


4. Father’s half-brother by mother = 


2/3 of 2/3=4/9 
2/3 \ Father’s half-sister by mother 


= 1/3 of 2/3 =2/9 

13 Mother’s full brother aa 2/3 of 1/3 =2/9 

/? Mother's full sister = 1/30f 1/3=1/9 
Father’s half-sister-by-mother = 2/3 


113 f Mother’s half-brother-by father 


Mother’s half-sister-by father 1/3 of 1/3=1/9 
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6. Father's full sister's son = 2/3 
Mother’s half-sister’s daughter = 13 
7, Father’s full brother’s daughter = 2/3 
Mother's half-sister’s daughter = 1/3 
Issue of a residuary.— 
8. F.C.S.=Father’s consanguine sister 
F. C. B.= Father's consanguine brother 
D = Daughter S=Son. 
F.C. S; EF. C.B, 
D D 
rr ee ns: 


In this example F.C. B. is a residuary but F.C. S. is not a 
residuary, since the descendants of a residuary are preferred they 
alone take the whole estate. 


9, F. B.=Father’s full brother. 


KF. B. ¥.B. 
| 
| 

S 273 1)3 1D) 
| 

D D 
| | 
D) Si 


Here in the first line the ancestors ditfer in their sexes and § 
takes 2/3, D takes 1/3 which devolves upon their descendants res 
pectively. 
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SIMPLE ILLUSTRATIONS. 
DISTRIBUTION ACCORDING TO IMAM MUHAMMAD.— 


1. Daughter's son... wee 23 
Daughter's daughter w- §=1/3 
2. Two sons of daughter we 4/5 each 2/5 
Daughter’s daughter wee Ld 
3. Daughter’s son’s daughter -» 1/2=3/6 
Daughter’s daughter's son .. = 1/3=2/6 
Daughter’s daughter's daughter ... 1/6=1/6 
4. Daughter's daughter's son sage “OLED 
Daughter’s son’s son wee «8/15 
Daughter's son’s daughter w 4/19 
5. ( Uterine brother's daughter ... 1/9 each 
2/34 Uterine sister's son es Ajo: 
| Uterine sister's daughter re 1g, 
( Full brother's daughter ee T/2 of 2/3 = 1/3=3/9 
2/3 < Full sister’s son -- 2/3 of 1/2 of 2/3=32/9 
| Full sister's daughters --- 1/3 of 1/2 of 2/3=1/9 
6. Uterine brother's daughter we» = 1/6 
Uterine sister’s son w- 1/6 
Full sister’s son... o 1/2=3/6 
Consanguine brothers daughter 1/6 
7. Full paternal aunt oe 2/38=6/9. 
2/3 { Cansanguine paternal aunt ... excluded. 
1 Full maternal uncle -. 2/3 of 1/3mm2/9 
[s Full maternal aunt eo» 1/3 of 1/3=1/9 
8, Consanguine paternal aunt ... 2/3 
Full maternal aunt... ie 2S 
9, Uterine paternal uncle =... 2/3 of 2/8 = 4/9 
2/ Uterine paternal aunt 6 113 of 2/3 =2/9 
Full maternal uncle .. 2/3 of 1/3=2/9 
1] { Full maternal aunt ... 1/3 of 1/8=1/9 


Uterine brother’s daughter’s son... ,, 1/12==3/36 
Uterine sister’s sister’s daughter... 4, 1/12 =3/36 
| Uterine sister’s sister's daughter... 1] 12=3/36 


{Fa brother’s daughter's son... 2/3 of 2/3=4/9 =16/36 
2/3 


10. Uterine brother’s sister’s daughter each 1/12=3/36 
af 


Full brother's daughter's 
dauchter 1/3 of 2/3=2/9 = 8/36 
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§ 8 THE SHIA LAW OF INHERITANCE 
THE HEIRS IN GENERAL.—— 


47, There are three classes of heirs under the Shia Law. 
(1) The heirs by marriage. 
(2) The heirs by nzsab, consanguinity 
(3) Heirs by wala special cause. 

The first class excludes the second, and the second excludes the 

third. 
(1) The heirs by marriage.— 
The husband and the wife. 
(2) The heirs by nasab.— 
The heirs be nasab are subdivided into three classes. 
I. (i) Parents. 
(ii) Children, issue, h. 1. s. 
lI. (i) Grandparents h.h.s. (true and false). 
(ii) Brothers and sisters or their descendants h.l.s. 

Ill. Brothers and sisters of ancestors, that is, paternal and 
maternal uncles and aunts of the deceased and of his 
parents and grandparents h.h.s. and their descendants 
h.l.s. 

(3) Hetrs by wala.— 

Under the Shia Law there are three kinds of heirs by wala. 

(i) Heirs by wala of emancipation. 

(ii) Heirs by wala of patronage 

(iii) Heirs by wala of Imamat. 

The first two are obsolete in British India since the passing 
uf the Slavery Act V of 1843. 

In default of heirs by marriage and nasabd the estate is vested 
in the Imam, the spiritual head of the community and according to 
some itis to be utilised for the benefit of the poor, which can now 
be done by Imam’s representatives the mujtahids, or by the com- 
munity itself. In British India it seems that the law of escheat 
would prevail as against the claims of the community.! 

Khursaide Begum v. Secretrary of State 94. J. C. 438 (Pat, 1926) 
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THE SHARERS.— 





48, Under the Shia Law there are nine original sharers sufarz 
of these the following three are always sharers, husband, wile, and 
mother and the other six are sometimes heirs by relation, “Zu garabat.” 

The descendants of sharers are also sharers. 


Cause of Male sharers : Female sharers 
inheritance | 
Sabab of marriage 1 Husband 4 Wife 
Nasab, 
consanguinity... 2 Father 5 Mother 


3 Half-brotherby 6 Daughter 
mother (uterine 7 lull sister 
brother) $8 Hali-sister by father 
-  (consaneuine sister) 
9 Lialt-sister by mother 
(uterine sister) 

Of the nine sharers the husband and wife are heirs by athnity, 
and the mother, father, daughter are the heirs of the first class, and 
full sister, consanguine sister, uterine brother or sister belong to the 
second class. There are no sharers in the third class of heirs at all. 


THE TABLE OF SHARERS. 


Thether exc 
Conditions under which the ! Whether excluded 


Sharers. Share. share is inherited. RECON ee Canty 
1. Husband ... | 1/4 When there is a descendant | Not excluded. 
male or female h.Ls. 
1/2 | When there is no issue. ! 
, ! 
2. Wife... | 1/8 | When there is a descendant | Not excluded. 
; male or female h.Ls. 
When there is no issue. 
8. Father 1/6 | When there is a descendant | Not excluded. 


male or female h.l.s. 


When there is no 
issue. 


Sharers, 


4. Mother ... | 


5. Daughter... ! 





6. Full sister, 


7. Consan. | 
guine sister, 


brother or 


8 & 9 Uterine 
sister. 
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TABLE OF SHARERS.—concluded. 


| Share. 


1/6 


1/2 
9/3 


1/2 
2/3 


1/2 
2/3 


1/6 


1/3 


Conditions under which the 
share is inherited. 


. When there 


is a descendant 


male or female h.1.s. 


When there are two brothers, 


or one 


brother and two 


sisters, or four sisters (full 
or consanguine) co-exisiing 
with the father. 


When there is no issue nor 
two or more brethren. 


nde | When there is no 
{ son. 
or more. | 
If one. } When there is no 
| parent or des- 
If two or $ cendant or full 
more. | brother. or 
j father’s father. 
|} When there is no 
If one. parent, or des- 
cendant, or full 
lf twoor} brother, or sister 
more, or consanguine 


brother or 
father’s father. 


If one. } When there is no 


parent or descen- 


| 

, dant and no 
maternal grand- 
J parent. 


Whether exlcuded 
or converted into 
Residuaries. 


Not excluded. 


Not excluded, 


When there is a 
son (one or more). 


Excluded by parent 
or descendant or 
father’s father. 


When there is a 
full brother. 


Excluded by parent, 
or descendant etc. 


When there is a 
consanguine bro- 
ther. 


Excluded by parent 
or descendant. 


| When there are 
maternal grand- 
parents 1/3 is di- 
vided between 
them and the 
grand-parents. 
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EXCLUSION OF SHARERS.— 
A CE EE I LE NTR EEN I IIT STII, 


49, The general principle of exclusion is based un well- 
known general rules :— 
(i) Proximity of the ancestor. 
(ii) Proximity of the claimants, 
(i111) The strength of consanguinity. 


TABLE OF EXCLUSION. 








| 

Sharers | Whether excluded 
igh set eee, Boel : aa heeeeteoes Sere ee fled 
1 Husband : ) 
2 Wife mL Nos. 18 
4 “ree ae iy not excluded at all. 
3 Daughter Ss | 
6 Full sister ..- | Excluded by parents or issue. 
7 Consanguine sister | Ditto and also by full sister or full 

brother. 


8 Uterine brother 
or Excluded by parents or issue. 
9 Uterine sister 


THE HEIRS BY RELATION.— 


50. The heirs by relation, Zu-garabat, are of two classes:— 
(a) The following sharers are under certain circumstances also 
heirs by relation (1) Father, (2) Daughter, (3) Full sisters, (4) con- 
sanguine sisters, (5 & 6) and uterine brothers and sisters. 
(b) The real heirs by relation, zu-qarabat, consist of the follow- 
ing consanguine relations, 
(a) The sons and the children of sons h. 1. s. and of daughters. 
(6) The grand-parents h. h. s. 
(c) Full brothers. 
(2) Consanguine brothers. 
(e) Full or consanguine brother’s issue h. |. s. 
(f) Brothers and sisters of the ancestors h.h.s. and _ their 
issue h. |. s. 
The descendants h. |. s. of residuaries are also residuaries. 
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JURISTIC CLASSIFICATION OF RESIDUARIES.— 
ELA AR ae LEAD I OE SIS ET II ER TR SL TEE EEE I ENE TED 


51. The relations zgu-garabat may be classified into {wo 
groups. 
I. Directly related to the deceased. 


(a) Original residuaries. 


II. Representatively related to the deceased. 
(b) Representative sharers. 
(c) Representative residuaries. 

(A) The following are original residuaries directly related to the 

deceased. 

(1) The father when there 1s no descendant, 

(2) The daughter when there is no son. 

(3) The sons in their own rights, 


(B) The following are representative sharers, that is, those 
related throuzh a sharer, and thereby inheriting the fixed allotted 
share in a representative character under certain circumstances. 


(a) Maternal grand-parents. 

(b) Uterine brothers and sisters. 

(c) Kiaternal Uncles and aunts and their descendants. 
(d) Vhe dau.hter’s children. 

(¢) The decendants of full or consanguine sisters. 

(f) The descendants of uterine brother’s and sisters. 


(C) The following are representative residuaries, that is, 
relations related through an original residuary, and thereby inherit- 
ing the portion of the residue of the original residuary. 


(a) Descendants of sons, 

(b) Descendants of daughters co-existing with son’s son of the 
same grade. 

(c) Paternal grand-parents and their descendants. 

(¢) Full brothers or consanguine brothers and their descen- 
dants. 

(e) Full sisters or consanguine sisters and their descendants. 

(f) Brothers and sisters of the father and of paternal ancestors 
and their clescendants. 





Heirs. 





1, Father... 


2. Daughter ... 


3. Sons eee 
4, Maternal 
grandparents. 


5. Uterine bro- 
thers and sisters. 


6. Brothers and 
sisters of the 


Mother and 
their descen- 
dants. 


7. The descen- 
dants of 
daughters. 


8. The descen- 
& dants of full 
9, sisters 

or 
Consanguine 
sisters. 


10 The descen- 
& dants of 
11. uterine bro- 
thers and 
sisters, 


12. Descendants 
of sons h.l1.s. 


13. Descendants 
of daughters 
h.i.s. 
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THE TABLE OF RESIDUARIES. 


Kind of Residuaries. 


— 
a 





ee 


Original residuary 


nd 


Relations of the nother. 
Representative sharers. 





| 
: 


Representative sharers se 


Representative residuaries ... 


Under what circumstances, 


When there is no issue. 
When there are sons. 


In their own right, 


In default of issue take 1/3 of 
the estate. 


When they co-exist with 
maternal grandparents, they 
take1/3 with the grandparents, 


They are consanguine heirs of 
the third class, and take 1/3 as 
representing mother. 


In default of the son’s descen- 
dants of the same degree the 
issue of a single daughter 
takes 1/2 and those of two or 
more take 2/3. 


In default of dercendants of 
brothers of the same degree 
and in default of paternal 
grandparents the issueof one 
sister takes 1/2 and if two or 
more 2/3. 


In default of maternal grand- 

parents the issue of an uterine 
brother or sister take 1/6 and 
those of two or more take 1/3 
and with maternal’ grand- 
parents they divide the 
mother’s share 1/3. 


They are always residuaries. 


When with son’s descendants 
of the same degree. 
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THE TABLE OF RESIDUARIES.—concluded. 


errr ASST 


Heirs. Kind of Residuaries. Under what c rcumstances. 





a 


14. Paternal 7} When there is no father and 
grandparents. they divide the residue with 
full brothers or consanguine 

| brothers. 

15. Full bro- | When there is no father 
De | they divide the residue with 
eee ee | paternal grandparents. 
cendants. 

16. Full sisters | Relations through the | When co-existing with pater- 
or consan- | father, Representative re- | nal grandparents or with bro- 
guine sister or siduaries. ther (f or c)or their descen- 
their descen- | dants of the same degree. 
dants. | 

17. Brothers These are residuaries in the 
and sisters of right of the father. 
the father or ; 
of paternal an- 
cestors and 
their descen- 
dan ts. } 





fees hee a Se Ea 


DISTRIBUTION BETWEEN SHARERS AND RESIDUARIES.— 
AEN STIS RIS TY TSE FE LS SEN SP AEP SS POTTS SEARO PLETED OEE PE ETI CTT OITE 





92. The sharers at first take their respective shares and if 
are also residuaries then the residue yoes to them, but if the 
residuaries are alone then they are entitled to the whole property. 

The representative sharers and representative residuaries 
take the portion of original sharers or residuaries through whom 
they are related to the declared. Similarly their descendants the 
remoter representatives take per stirpes in like order, 

The descendants of sharers succeed as sharers, and of re- 
siduaries succeed as residuaries. 


lilustrations. 
(i) Children h. 1. s. of a son take the portion of their fathar. 
(ii) Children of the daughter take the share of that daughter. 
(iii) The grandchildren of a son or daughter take the portion of the son or 
daughter ‘ per stirpes ’ 
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Distribution per stirpes.— 


(i) Propositus. 
D1/3 $273 
| 
G. Di 1/3 G. De 2/3 
D=Daughter G. D.=Granddaughter. 
S =Son 


A Shia Muslim dies leaving two granddaughtersG D1 andGDe 


from a pre-deceased daughter and a son. 


? 


G. D, inherits her mother’s share = 1/3 
G. D2 5 y, father’s share a 


Under the Hanafi Law G. Dy is a sharer and would take the whole property. 


(i1) Propositus. 
St ls 
2 9 
a, 
GS1 2 ™ Spo G S: 
-) ? 
S=son 


G. S.= Grandson 
A Shia Muslim dies leaving G.S1 a grandson from one son and 
G. So, G. $3 grandsons from another son. Their respective fathers 
inherit one-half each which descends to their issue. 
that is G. Si lakes 1/2 
G. Sz » 1/4 
G. 83 ” 1/ 4 


1 Under the Hanafi Law the} G, Sy =1/3 
division is ‘per capita’ i.e. i G. Sg = 
per claimants | G. 83 


J 


—— 
—D 
ame 
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The descendants of brethern paternal or maternal take the 
portion of the brother's or sister’s per stirpes. 


(111) Propositus. 
| 1 
FB. -¢ U.B. 
5 } 1 
Dt S 3 
D= Daushter S=Son 


F. B.=Full brother, a residuary! 

U. B.=Uterine brother, a sharer 
F. B,.D.=5/6 asa residuary 
U.B.S.=1/6 asa sharer 


(iv) Propositus. 


. F. D. S. 
F, F.=Father's father 
D. S.=Daughter’s son 
Under the Shia Law D. S. takes the whole property being an 
heir of the first class.2 


(v) Propositus. 


F.B. Paternal uncle 


D 
F. B. = Full brother 


Under the Shia Law F.B.D. being an heir of the second class 
takes the whole property3 


1 Under the Hanafi Law, F.B.D. and U.B.S. are distant kindred of the third 
class and F. B. D, will take 5/6 U. B.S. “ 1/6 
2 Under the Hanafi Law, F. F. would take the whole property D.S. being a 
distant kindred. 
3 Under the Hanafi Law, the full paternal uncle would take the whole rroperty 
excluding F. B. D. a distant kinded, 
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§ 9. DISTRIBUTION AMONG HEIRS UNDER SHIA LAW. 


HEIRS BY MARRIAGE.— 





93. The husband or the wife is never excluded! but inherits 
along with other heirs. Their fixed shares are not liable to be 


reduced.! 


CHILDLESS WIFE.-— 





o4. If the widow has no child or the child was born and died 
in the life-time of her husband, she is entitled to take one-fourth 
share in the personal estate including the value of household effects, 
buildings and trees, but she cannot inherit out of the land, immove- 
able property, belonging to her deceased husband.2 


MvuTA WIFE,— 


59. Atemporary marriage in mutaform does not entitle either 
party to inherit inter se, unless they had expressly agreed to this 
effect, at the time of muta marriage.3 


1 In the first instance it is not liable to be increased by application of the 
doctrine cf return, but if there are no heirs to take the residue the husband can 
take the surplus. but the wife is in no case entitled to the surplus under the Shia 
Law. The Imam now the State is preferred to her. Ameer Ali however thinks 
that in default of heirs she should get the surplus, 

2 Ballie IT. 295. 

Sahibzadee Begum v. Himmnt 14 W. R,. 195 (1870). Umdutoonissa v. Aslo 
20 W. R. 297 (1873). Umardaz Ali v. Wilayat Ali 19 All, 169 (1896). Mir Ali 
Hussain v. Sajuda Begam 21 Mad 27 (1897). Aga Mahomed v, Koulsom Beebee 
25 Cal. 9 (1897). Parbati v. Muzaffar Ali 34. All. 289 (1921). Shaukat Ali v. 
Anwar-ul-Haq 55 I.C. 745.(Lah. 1920) Durga Das v.'M. Nawab Ali 48 All. 557 (1926). 
(The widow takes a fourth share in the proceeds of the sale of the buildings). 

3 Under the Shia Law there are two kinds of marriages (1) permanent (2) 
temporary. The “muta” marriage is for a fixed definite period of time, it is dissolv- 
ed on the eflux of the term but may be re-newed by mutual consent. There is a 
dower also. The number of muta wives is unlimited, In case of muta marriage 
contracted for a long period say 99 years, it can be dissolved according to some 
jurists by making a gift of the unexpired portion of the term to the wife. The 
consent of the wife is not essential for acceptance of the gift of the term, the 
dower however would become due immediately. According to some jurists there 
is no divorce except by the Zihar mode in case of muta form of marriage, As to 


70 THE MUSLIM LAW 


CLASS ]—HEIJRS.— 


56. The first class of heirs as stated consists of :~- 


(a) Parents (father and mother) 

(6) Descendants h.l.s. 

These heirs are entitled to inherit along with the husband or 
wife. The following rules govern the order of distribution 

(i) The nearer excludes the more remote. 

(ii) Sons if alone are residuaries and are entitled to take the 
whole estate. 

The daughters if alone are sharers, and when co-existing 
with son’s, they become residuaries, and the rule of double share to 
male members would apply. 

(iii) In default of sons and daughters their! descendants of 
equally near degree take fer stirpes that is the portion of the person 
through whom they are descended. In this sense the doctrine of 
representation is recognised by the Shia Law.1 





Illustrations. 
=son D=daughter 
(i) Propositus, 
| 
S2/3 D 1/3 
| | 
D S 
2/38 Di 

S1 S2 33 
I 1 1 
9 9 9 


muta marriage vide Luddan Sahiba v. Miza Kamar Kadr. 8 Cal, 736 (1882) ; 
Mohomed Abid Ali Kumar Kadar v. Luddim Sahibe 14 Cal. 276, (1886) where 
the husband gave away the unexpired term and then sued in a Civil Court fora 
declaration that the relation of husband and wife had terminated and that she was 
not entitled to maintenance, 

1 It is equally applicable in the ascending line. Vide Sec, 290, 
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In the first line S and D take 2/3 and 1/3 respectively which 
devolves upon their own descendants. 
Di takes 2/3 
S1, 52, S3 ,a 1/9 each (all together 1/3) 





(ii) Propositus, 
S 1/2 D 1/4 D1 j4 
D 
er Digst S34 D1 opt 
Di = Si @ Se Fp S39 D3 — 


In the first line the distribution is 1/2 and 1/4 each to one 
son and two daughters respectively, which devolves upon their 
respective descendants subject to the rule of double share to male 
members. The distribution is thus effected by applying the rule 
of double share to male members with that of succession by repre- 


sentation. 
D1 takes 1/3,=4/12 Sg takes 2/12 Dp takes 1/4=3/12 


S) , 6,=2/12 S3 ,, 1/12 


(ii1) Propositus. 


In this example the daughter Dj is the nearest living descend- 
ant and therefore under the Shia Law takes the entire property. 
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(iv) Propositus 
| 2 | la ae 
S76 S6 Ds Dé 
G Di {| | G Ds 
2 G Si G Dz i G S2 G 
6 2 Soguce 6 2 oof Voge hh 
eg 5 3° 6 3. 6 
2 
= 19° — ¥ ~ 9 ai 
i8 


The respective issue of sons and daughters inherit their shares 
as indicated in the chart, and the rule of double share to the male 
members and succession by representation applies. 


Thus the distribution G Di = 2/6=6/18 
is as follows :— fGS. = 2/9=4/18 
G Dg = 1/9=2/18 
G D3 = 1/6=3/18 
GSB = 1/9=2/18 
G Dg = 1/18=1/18 


Parents.— 


(i) It the father and mother co-exist, the mother’s share 1s 
1/6 or 1/3 as the case may be (vide the Table of Sharers), and the 
father takes the residue. But if there is the mother only and no 
father, she takes 1/3 and if there is the father only and no mother, 
he takes the residue. 

(ii) In case of parents cu-existing with the male descendants of 
the deceased the father takes 1/6 and the mother takes 1/6 as her 
share, but if co-existing with the daughters or their issue, they all 
inherit as sharers.1 


CLASS II—HEIRS.—— 


97. The second class of heirs consists of :— 
(2) Grandparents h.h.s. related through the father or mother. 
(b) Brothers and sisters full or half and their descendants h.l.s. 


1 This is subject to general rule about increase or return of surplus. 
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Thus there will be three alternative modes of succession. 

(a2) Grandparents alone. 

(b) Grandparents with brothers and sisters or their descendants, 
(c) Brothers and sisters or their descendants alone. 


General Rules of Succession of Grandparenis.— 


(i) The “nearer in degree excludes the more remote.” 
e.g. Mother's mother excludes father's father's father.’ 


(ii) The grandparents on the mother’s side are representa- 
tive sharers on behalf of the mother, and take 1/3, and the 
grandparents on the father’s side are representative residuaries 
and take the residue, and the general rule of double share to the 
male members applies. The residue may comprise the whole 
estate. 

(iii) The remote grandparents succeed in default of near 
grandparents and take by representation analogous to that of per 
stirpes as applicable in the case of descendants. That is they 
take the portion of the immediately related grandparent, and in 
case of several claimants through the same grandparent, they divide 
the portion of the immediate grandparents. 

(iv) Therule of double share to a male applies to remote grand- 
patents, if no female intervenes between them and the deceased, and 
if a female intervenes, they divide equally without distinction 
of sex. 

(v) In case of grandparents of the same sex the division is 
made equally per capita. 


Illustrations. 
Grandparents alone :— 
(i) Father's father = 2/3. 
Mother’s mother =1/3. 


(ii) Maternal grandmother =1;3. 


Paternal grandmother= 2/3, 
10 
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(ii1) Propositus. 


13s 2/3 
| | wee 
M. F. M. M. F. F. F, M. 
F. F. Father's father ... 2/3 of 2/3=4/9= 
F. M. Father’s mother ... 1/3 of 2/3=2/9 =4/18, 
213 S F. Mother's father ... 1/2 of 1/3=1/6=3 18. 
M. M. Mother’s mother... 1/2 of 1/3==1/6=3/18. 


a | Ue 


(iv) Propositus. 
a VE i — f b/12 RY 
Im | 
M. F. M. M. W. 1/4 eae F, M. 


After assigning to the wife 1/4 andto mother’s relations 1/3, 
the residue 5/12 goes to the father’s relations. The distribution is 
thus as follows :— 


W. takes wee 1/4 9/36 

M. F. Mother’s father ... 1/2 of 1/3 = 1/6 = 6/36 

Hl M. M. Mother's mother... 1/2 of 1/3 = 1/6 = 6/36 
Residue { F, F. Father's father... 2/3 of 5/12= 10/36 =10/36 


5/12 F, M. Father’s mother ... 1/3 of 5/12= 5/386= 5/36 
(v)MFF MFM MMF MMM FFF FFM FMF FMM 
MF MM FF FM 
Propositus. 

M = Mother F = Father. 


MFF, FMF, MMF, and MMM are sharers related 
through the mother, and therefore take 1/3, and divide it equally 
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1/4 of 1/3=1/12 each. The residue 2/3 is taken by F F F, F F M, 
F MF and F MM which is divided in the first instance in the propor- 
tion of 2: 1, between father’s father’s relations and father’s mother’s 
relations, i.e. 2/3 of 2/3=4/9 and 1/3 of 2/3=2/9 respectively. the 
collective share 4/9 is again assigned subject to the general rule of 
double share to the male members. The collective share of 2/9 
would be equally divided as a grandmother intervenes in that line. 


Thus the distribution is as follows :— 
PF FE 4s. 2]3 of 4/9 =8/27 = 32/108. 


_— 49 UF FM... 1/8 of 4/9 =4)27 = 16]108. 
“PMF...1p of 2/9 = 1/9 = 12/108. 
FMM... 1/2 of 2/9 = 1/9 = 12/108. 

MEF... 1/4 of 1/3 = 1/12= 9/108. 

yg QEM Pe non =» = 9/108. 


MMF... , 4» = 5 = 9/108. 
MMM... » » = » = 9/108. 


Grandparents with brothers and sisters.— 

When grandparents co-exist with brothers and sisters the 
paternal grandmother and grandfather take as would a full-brother 
and sister, and the maternal grandparents as uterine brother or sister. 

The mother’s parents and half brethren by mother, if any 
divide their collective share of 1/3 equally per capita. 

The father’s parents and full or half-brothers by father divide 
the residue, the father’s portion per capita, subject to the rule of 
double share to the male members. All general fundamental rules 


are also applicable. 


Illustrations. 
(i) Paternal-grandfather ... 2/3 (as full-brother) 
Full-sister ow Aid 
(ii) 1/3 CEane brother ... 1/6 
Maternal grandmother __... 1/6 (as uterine sister) 
Two full-sisters oe 2/8 
(iii) ( Maternal grand-mother _... 1/9 (as uterine sister) 
1/3 4 Uterine brother ae 119 


Uterine sister we» L/Y 
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Paternal grandmother ... 1/6 ,, 5 sister 
Consanguine sister ... 1/6 
Mcther’s father ... 1/2 of 1/3=1/6=3/18 

eet mother ... 1/2 of 1/3=1/6=3/18 
Father’s father ... 2/6 of 2/3==4/18 (as full brother) 
Father’s mother ... 1/€ of 2/3= 2/18 (as full sister) 


Full brother .- 2/6 of 2/8=4/18 


Paternal grandfather ... 1/3 (as consanguine brother 
184 


(iv) 1/3 


Full sister --» 1/6 of 2/32/18 
(v) Paternal grandfather ... 1/2 (as full-brother) 
Full-brother’s son ... 1/2 by representation his 


father’s share. 


Brothers and sisters alone.— 


The succession of full or half-brothers and sisters is also effected 
under the general fundamental rules, as regards propinquity, 
nearness of relationship, and strength of consanguinity etc., e.g. the 
full-blood excludes half-blood by the father, but half-relations by the 
mother are not excluded. 


Illustrations. 
(1) Husband das 1/2. 
Full-sister sus 1/2. 
(2) Wife eas 2/4. 
Full-brether see 3/4 (as residuary). 
(3) Husband se. 1/2 = 3/6. 
Full-brother ... 2/3 of R = 2/3 of 1/2 = 2/6. 
Full-sister .. LZ of R = 1/3 of 1/2 = 1/6. 


(4) Daughter of half-sister by mother =1/6 (her mother’s share). 
Daughter of full sister =1/2 + 2/6 Residue = 5/6.* 
Son of half-brother by father | =excluded by full sister’s 


daughter. 
(5) Son of half-brother by mother = 1/6 (her mother’s share). 
Son of full sister = 1/24 2/6 Residue=5/6.* 


* The daughter in (4) and son in (5) first take their mother’s share 1/2 and also 
the residue 
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As regards the descendants of brothers and sisters they would 
take according to the principle of representation. 





(6) Propositus. 
- 1/3 1/6 1/6 
F. B. F. B. U. B. 
ee aie oe ae 
De S: Se Ds ‘Se Dy Ds 
1 1 2 2 12 1 1 aoa 
“6 6 16 16 215 13 12 6 


F. B. Full-brother U. B. Uterine brother U.S. Uterine sister. 


We first assign the shares to brothers and sisters, which des- 
cends to their descendants and the rule of double share to the male 
members applies, and the uterine relatives inherit equally. 


D,; = 1/6 = 30/180 D3 = 1/15 = 12/180 
De = 1/6 = 30/130 Sg = 1/12 = 15/180 
S) 2/15= 24/180 Ds = 1/12 = 15 180 
Se 2/15= 24/180 Ds = 1/6 = 30/180 


l 
| 


CLASS II]—HEIRS,— 


58. In default of the first and second class of heirs the estate 
devolves on the third class of heirs which consist of the brothers and 
sisters of the ancestors of the deceased and their descendants. 


The following is the order of priority among the heirs. 


(1) Paternal and maternal uncles and aunts of the deceased 
and next their descendants h.l.s. 

(2) Paternal and maternal uncles and aunts of the parents 
of the deceased and next their descendants h.l.s. 

(3) Remoter uncles and aunts of the remote ancestors and 
next their descendants h.l.s. 


All those related through a nearer ancestor are preferred, and 
again among the claimants the nearer exclude the more remote the 
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exception being the case of full paternal uncle’s son co-existing with 
a consanguine uncle.! 
(a) Those of the full-blood exclude those of the half-blood 
related through the same ancestor. 
(b) The brothers or sisters of the mother are the represent- 
ative sharers and those of the father are representative 
residuaries. 


Rules of Distribution.— 


(a) Assign 2/3 of the estate to the paternal side and 1/3 to 
the maternal side. 

(6) Assign to uterine paternal or maternal uncles and aunts 
if any 1/3 and if only one then 1/6. 

(c) The rule of double share to the male members is applic- 
able to the relations on the paternal side. 

(d@) In default of the maternal side the paternal side is 
entitled to the whole and vice versa. 

(ec) The distribution among the descendants of uncles 
and aunts is per stirpes, in accordance with the 
doctrine of representation, the heirs take their parents’ 
shares. 


Illustrations. 


A person dies leaving the following heirs :— 
1. Husband = 1/2 
Maternal aunt = 1/3 
Paternal uncle = residue 1/6 
2, Full paternal uncle = 2/3 
Maternal aunt = 1/3 
3. Full paternal uncle = 2/3 
Full , aunt = 1/3 


1 The preference given by the Shia jurists to father’s full brother’s son over the 
consanguine uncle is perhaps due to their respect for Ali the fourth Khalif. Hazrat 
Ali was son of Abu Talib, full paternal uncle of the Prophet and Hazrat Abbas 
was his consanguine uncle. Hazrat Ali is regarded as the first rightful successor to 
the Holy Prophet. Hence this case of preference of the paternal uncle's son to 
the consanguine uncle. 
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Consanguine paternal uncle excluded 


Full paternal uncle 5/6 of 2/3 = 5/9 = 10/18 
4, 2/3 
Uterine paternal uncle 1/6 of 2/3 = 1/9 = 2/18 


Consanguine maternal uncle excluded 


Full maternal uncle 5/6 of 1/3 = 5/18 
1/3 
Uterine maternal uncle 1/6 of 1/3 = 1/18 


Here the first distribution on the paternal and maternal side was 2/3 and 1/3 
vespectively, half-blood relations ace excluded by full-blood relations and by 
applying ordinary rules of distribution and computation the estate is distributed 
as above. 


5. “Full maternal uncle 1/2 


e » aunt 1/2 


6. {Full paternal uncle 2/3) 2/3 of 2/3 of 2/8=8/27= 16/54 
234” aunt 1/3 ) 2/3 of 2/3 of 1/B=4/27 =8/54 
ww’ Uterine ,, uncle -‘1/2) 1/3 of 2/3 of W/2—1/9 =6/54 
i ” aunt oe r ‘i =1/9 =6/54 
13 5 Uterine maternal uncle 1/2 of 1/3=1/6 =9/54 
Uterine maternal aunt 1/2 of 1/3 =1/6=9/54 
7. (Full paternal uncle 2/3 | 2/3 of 2/3 of 2/3 =8/27= 32/108 
| Full paternal aunt 1/3 J 2/3 of 2/3 of 1/3=4/27 =16/108 
2/34 Consanguine ,, uncle exc:uded 
Uterine ‘ » 1/2) 1/3 of 2/3 of 1/2=1/9=12/108 
Uterine » aunt — ‘i = 1/9 =12/108 


Full maternal uncle 1/2 ) 5/6 of 1/3 of 1/2=5/36=15/;108 


y Full rr aunt 1/2 3 », 20/386 =15/108 
3 4 Consanguine ,, » excluded 
| Uterine , uncle 1/6 of 1/3=1/18=6/108 


* According to the rule of distribution (d) the maternal side takes the whole in 
default of paternal side and the uterine relations inherit equally. 
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Case of double Inheritan ce. 
C. B. F. B. U.S; U. B. 


gave Bie 
Intermarry 





S 
Propositus. 
FesFull U= Uterine. 


C=Consanguine 
S=Sister. 


B= Brother 
C. B. and U. S. intermarry and leaving a son who also dies 


leaving F. B. and U. B. 
F, B. is doubly related to S ashis consanguine paternal uncle 


and also as his uterine maternal uncle. 
2/3 Jr. B, as consanguine paternal uncle 2/3=12/18 


F, B. as uterine maternal uncle 1/6 of 1/3 =1/18 


U. B. as full $3 aunt 9/6 of 1/3=5/18 





Thus F. B. takes in all 2/3 4+-1/18= 13/18 
Descendants of uncle and aunts :— 
(a) Propositus. 
| 
| . 
F.P. U. 5/6 1/6 U.P. U. 
| 
5] 6 S2 De 
Sama poe 1 gf } 
2 6 2 6 
l 
12 12 


F, P. U.=Full paternal uncle...5/6 Residue 
U. P, U.=Uterine _,, »» eeel/6 Legal share 


12 
Ji _ 1 
6 ~ 2 
1 —_ | 
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(b) Propositus 
| 
F.P. A. 1/5 F. P. U. 2/5 Beh. Une 5 
| | ] 
S S S 
5 
| | 
S S S 
| | 
Si Di D2 S2 D 
2 1 1 2 2. 2 Lin 2 
i eres Ole = Oke. 37 of — 
2 4 2 
Wb 15 15 15 5 
F. P. A.--Full paternal aunt=1/5+ which descends 
F.PU— ,, » uncle=2/5 to their 
F,P.U.—_,, 3 ye 2/D descendants 
oe 
D; = a of - = i 
2 6 
D2 = 5 — 15 
2 2 4 
So = “3 of 3 
re 2 
vols = a5 


§ 10. DOCTRINE OF INCREASE AND RETURN 
UNDER SHIA LAW. 


DOCTRINE OF INCREASE.— 


59. Under the Shia Law if the sum total of the shares exceed 
unity, then the shares of the spouse, father, mother (and maternal 
representative sharers), and uterine brother and sisters remain 
unaffected, but the fraction in excess of unity is deducted from the 


Share of the daughters, full or consanguine sisters, 
ll 
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Illustrations. 


(i) Husband ... 1/4 = 3/12 
Father = «ee 1/6 == 2/12 
Mother... 1/6 = 2/12 
Daughter* ... 1/2 = 6/12 reduced to 6/12—1/12=5 12 
(Excess== 1/12) 13/12 
(ii) Husband ... ... L/4==3/12 
Mother un one) 1/62/12 
Two daughters .... 2/3==8/12 reduced to 8/12 —1/12=7/12 
(Excess = 1/13) 13/12 
(iii) Widow ... ... 1/8=3/24 
Father ... 2. 1/6=4/24 
Mother... ... 1/6=4/24 
Two daughters § 2/3=16/24 reduced to 16/24 — 3/24=13/24 
(Excess =3/ 24) 27/24 
(iv) Husband ... ...  1/2=3/6 
Two ‘ull sisters ... 2/3=4/6 reduced to 46—1/6=3/6 
(Excess =1/6) 7/6 
(v) Husband ... oo. 1/2=6/12 
Two uterine brothers 1/3=4/12 
Two full sisters ... 2/3=8/12 reduced to 8/12 ~—6/12=2/12 


(Excess =6/12) 18/12 


The result would be the same if there were instead of two full sisters two 
consanguine sisters. 


(vi) Husband ... ... 1/2m06/12 
Uterine sister ... 1/6==2/12 
Consanguine sister 1/2=6/12 reduced to 6/12 —2/12=4/12 


(Excess = 2/12) 14/12 


* If there were two daughters they would take 2/3 = 8/12 and the excess in thi: 
case would be 3/12 which would be reduced from 8/12—3/12 == 5/12, or 6/24 
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DOCTRINE OF RETURN— 
SAAT EIR Ao IO TT AD 


60. After assigning shares to the sharers if there is a surplus, 
residue, still in hand, and there are no residuaries entitled to inherit 
(#.¢. of the class of the sharers) the residue reverts to the sharers in 
proportion to their respective shares. 


Exception.— 

(a) The husband or widow is not entitled to the return if 
there is a consanguine heir, but if there is no other heir the husband 
is entitled to the residue in preference to the Crown. The surplus 
would escheat to the Crown if there is a wife only, for she is never 


entitled to the return. 
(b) The mother is not entitled to the return if there co-exist 


the father, two brothers, or one brother and two sisters, or four 
sisters whether of full or half-blood by the father. 
(c) Uterine brothers and sisters are not entitled to the return 


if there co-exist a full sister, but they share in the residue along 
with a consanguine sister. 


SIMPLE CASES 


(i) Father... .. 1/6 21/6 increased to 1/4 
Daughter .. 1/2=3/6 so 3/4 


4/6 


(ii) Mother ... eee 1/6 increased to 1/4 
Daughter oo 1/2=3/6 Ss 3/4 


4/6 
(iii) Father... one 1/6 increased to 1/5 
Mother ... eve 1/6... 1/5 
Daughter... .1/2=3/6 ... 3/5 


5/6 
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EXCEPTION! (a) 


(iv) Wife ja 1/35/40 
Father 1/6 ees to (1/5 of R.) 1/5 of 7/8= 7/40 
Mother 1/6 | . (1/5 of R.) 1/5 of 8 = 7/4 
Daughter 1/2=3/6 oe (3/5 of R.) 3/5 of 7/8= 21/40 

5/6 1 

(v) Husband or 1/44/16 
Father 1,6 eee is (1/4 of R.) 1/4 of 8/43/16 
Daughter 1/2=3/6 .. (3; of R.) 3/4 of 3/4=9/16 

4/6 1 


EXCEPTION (6) 


(vi) Mother 1/6 Ses (not entitled to return) =4/24 
Father 1/6 increased to (1/4 of R.) 1/4 of 5/65/24 
Daughterl/2=3/6 ss (3/4 of R.) 3/4 of 5/6 == 15/24 


Two full brothers (cxcluded hcirs of the second class), 


EXCEPTION (c) 


(vii) Uterine brother ... 1/6 


Uterine sister see 1/6 
Full sister* 1/2=3/6+1/6 by @unatie 
5/6 1 
(viii) Uterine sister... 1/6... w- 1/6 
Full sister 1/2=3/642/6 by return 5/6 
4/6 


* If there were only an uterine sister and a consanguine sister the latter would 
participate in the residue along with the uterine sister as follows :—~ 


Uterine sister 1/6 increased to 1/4 


Cons : sister eee ool (2mm 3/6 ”? 9 3/4 


4/6 
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§ 11. IMPEDIMENTS TO SUCCESSION 


61. According to the Sirajiyah there are four impediments to 
succession. 
(i) Slavery. 
(ii) Homicide. 
(iii) Difference of religion. 
(iv) Difference of country. 


SLAVERY .— 


62, That the fact of slavery of the claimant is an impediment 
to succession has now become obsolete in British India by the 
Slavery Act V of 1843.1 


HOMICIDE.— 
63. Under the Hanafi Law intentional or unintentional 
homicide of the proprietor by claimant is a valid impediment to 
inheritance, and under the Shia Law, it is an impediment only if it 
be intentional, if it is unintentional or justifiable itis nota bar to 
SUCCESSION. 

Under the Hanafi Law homicide by an infant or a person of 
unsound mind or in the course of war or when inflicting punish- 
ment under the law is not a valid impediment. 


DIFFERENCE OF RELIGION.— 


64. A non-Muslim is not entitled to inherit from a Muslim, 
and a Muslim also cannot inherit from a non-Muslim by birth. 


A postate.— 


Under the Muslim Law if an apoState from Islam has died, 
then his estate devolves on his Muslim heirs,2 but he himself 
cannot inherit from his Muslim relations, however under Anglo- 
Muslim Law he is entitled to inherit and vice versa. The caste 
Disabilities Removal Act XXI of 1850 has removed the disabilities 
of an apostate heir to inherit whether from a Muslim or from 
a non-Muslim by birth or by apostasy. The Act says, “So much 
"1 Vide Ujmuddin v. Zialulnissa 8 Bom. 422 (1879). —~=~S~S~S*~*~S 


2 According to some jurists and also the Shafii jurists the acquisition of an 
apostate after his apostacy, goes to the Bait-ul-mal. 
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of any law or usage now in force within the territories subject 
to the Government of the East India Company as inflicts on 
any person forfeiture of rights or property, or may be held in 
any way to impair or affect any right of inheritance, by reason 
of his or her renouncing or having been excluded from the 
communion of any religion, or being deprived of estate, shall 
cease to be enforced as law in the Courts of the East India 
Company and in the courts established by Royal Chapter within 


the said territories.”’! 


DIFFERENCE OF COUNTRY.--~ 


65, It still appears that a non-Muslim by birth would beex- 
cluded from inheriting from a Muslim as provided by the Muslim 
Law. 

Under the Shia Law want of Islam on the part of the claim- 
ant is an only bar to inheritance, that is, the property of any 
deceased person whether a Muslim or non-Muslim can be inherited 
by a Muslim heir. 

Under the Muslim Law, Muslims though owing different 
allegiance are entitled to succeed to each other, but non-Muslim 
residents domiciled in a Muslim State are not so entitled. In the 
modern International Law, this involves the question of allegiance, 
nationality, and domicile and under Anglo-Muslim Law an alien 
enemy of the British Government cannot inherit the property of 
any British subject including Indian Muslims,? 


1 Vide Khunni Lal v. Gobind Krishna Narain 33 All. 856 (1911), and S, 9 of 
the Bengal Regulation Act of 1832, 

In Vaithilinga Odayar v. Ayyathorai Odayar 40 Mad. 118 (1917), the court 
held that the Act XXI of 1850. does not benefit the descendants of converts, 
thus dissenting from Bhagwant Singh v. Kallu 11 All. 100. 

If a person apostatises and dies, then curiously according to Abdul Gaffar v. Ma 
Piva Shin (Rang. 1926) 98 I.C-155, his Muslim father cannot inherit, but under the 


Muslim Law he is entitled to inherit. 
2 Vide the Aliens Act 1905 5 Bdw 7. C. 13 and the Aliens Restriction Act 1914. 


4 and 6 Geo, 6-C-12. 
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§ 12, MISCELLANEOUS CASES. 


66. The following special cases may be considered. 

Rights of heirs in the womb. 

Transfer of vested inheritance owing to the death of an heir. 
Missing heirs. 

Hermaphrodite heirs. 

Persons dying together. 

Succession with reference to death-illness, Marzul-Maut, 
Rights of insane, blind or deformed persons, 

Rights of illegitimate children. 


oe 


ie 


RIGHTS OF HEIRS IN THE WOMB.— 


67. (a) Achild in the womb of its mother, will be entitled 
to inherit, if born alive,! in case its father is living, within the 
minimum period of gestation,2 and in case of divorce of its mother 
or death of the father, if born within the maximum period? of 
gestation allowed by the Sunni Law, or the Shia Law. 

(6) A child born dead does not inherit both under the Sunni 
and the Shia Law, but under the Hanafi Law, if intentional violence 
has been done to the mother, then the child will be presumed to 
have been born alive. 

If the child is born alive and dies subsequently, then its own 
heirs inherit from it. 


The effect of the birth of a child.— 

A child on birth may affect the existing heirs in several ways:— 

(a) It may absolutely exclude all the existing heirs or some of 
the heirs, 

(b) it may reduce the shares of existing heirs by application of 
the doctrine of increase or it may deprive the heirs of the return. 


1 If born alive, that is, if the greater part of the body came out, it shall 
inherit, and it is considered sufficient if it came with its head and the whole of its 
breast, or with its feet upto its navel. The existence of life is made out by a voice, 
weeping, or any little movement of the body. 

2 Vide Ch. IV Secs. 65 & 66, p. 49, 
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(c) The sex of the child born would determine its own 
heritable right as sharer or as residuary, and would accordingly 
affect other existing heirs. | 

(d) It may merely be an addition to an existing class of heirs 
and may take along with them. 


Child as Excluder.— 


If the child in womb may possibly be an absolute excluder 
of all existing heirs, then the estate is not to be distributed, until 
its birth, but if it cannot be an absolute excluder, then a prelimi- 
nary distribution may be effected, considering the possibility of 
the child being a male or a female, and the smallest shares may be 
given to the existing heirs. reserving the remainder for final, distri- 
bution after the birth of the child on ascertaining its sex. 


Illustrations. 


(i) A person dies leaving a full brother's pregnant widow and 
a brother’s son’s son. 

In this example if a male child is born within the lawful 
period of gestation it would absolutely exclude brother’s son’s son 
and would take the entire property, and if a female child is born, 
she would be a distant kindred, and would take nothing as against 
the brothers’ son’s son. Therefore the estate cannot be distributed, 
until the birth of the child. 

(ii) A person dies leaving a pregnant wife and a full brother. 

In this example if a male child is born, it would exclude the 
brother and partially exclude its own mother, and if a female is 
born it would reduce the residue of the brother, Hence it is not 
a case of absolute exclusion, therefore the heirs, the wife and 
the brother may be given the smallest possible shares respectively 
on basis of their own right of inheritance. 

The following are the possibilities: — 

Wife. Child. Full brother. 
J. If ason is born ee 1/8 7/8 0 
II. Ifa daughter is born... 1/8 1/2 Residue 3/8 
III, lf achild is born dead 
or is under the law 
held to be illegitimate 1jA=2/8° 0 3/4== 6/8 
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Thus on examining these shares, we find that the wife’s 
smallest share is 1/8, and that of the brother is zero. Consequently 
the wife may take 1/8, and the residue 7/8 will not be distributed, 
till the birth of the child. And if a son is born he will take 7/8, 
but if a daughter is born, she will take 1/2 leaving 3/8 for the 
brother, and if a dead child is born or is declared illegitimate, 
and thus is not entitled to inherit, the wife will get 1/8 more to 
make up her legal share 1/4 and the residue 6/8 (3/4) will go to 
the brother as a residuary. 

(iii) A person dies leaving a pregnant wife, his father and 
mother. This is also a case of birth of a partial excluder :-— 


The following are the possibilities :— 


Wife Child. Father. Mother. 


I. Ifason born ... 1/8 Residue 1/6 1/6 
3/24 13/24 4/24 4/24 
Il. If a daughter is 
born .» 1/8 1/2 = 1/6+R. (1/24) 1/6 
3/24 12/24 5/24 4/24 
Ill. If a dead child is 
born wee 1/4 0 =2/3 of R. 1/3 of R. 
2/3 of 3/4 1/3 of 3/4 
6/12 3/12 
6/24 0 12/24 6/24 
Thus the wife may take oe 3/24) 
Father ,, «»» 4/24 »The smallest shares. 
Mother __,, --. 4/24 J 


And the residue 13/24 will not be distributed, till the birth of 
the child, thereafter the final distribution will take place, and 
accordinz to the sex of the child the shares will be affected. 


DEVOLUTION OF VESTED INHERITANCE.— 


68. According to the Muslim Law on the death of a person 
his eatate ivests immediately in the lawful heirs in terms of their 
legal portions. Thus every case of inheritance under the Muslim 


Law is a case of vested inheritance, though actual distribution might 
12 
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not have taken place at all. Such an their may die before tt 
actual distribution of the estate, and the share, though undivide 
which had vested in him, would be inheritable by his own heir 
This devolution of vested inheritance, owing to the death of the he: 
is known as munaskhat. The other heirs may also be heirs to th 
deceased heir, if so, they would inherit in both capacities, it woul 
be a case of “ repeated inheritance” sometime a case of double o1 
threefold devolution of inheritance. 

The general rules of distribution would be applicable, that is, 
first assign shares to the original claimants including the dead heir, 
and thereafter distribute the estate vested in the dead heir to his 
own heirs. 

(1) A person X dies leaving a son, a daughter, and a_consan- 
guine brother. 

Before the distribution of the estate the son dies leaving the 
above heirs namely the sister and the consanguine uncle. 


Son. Daughter. Consanguine 


uncle. 
I, Distribution on X’s 0 
death w- «= - 1/3 excluded 
II. Distribution on the 
Son’s death oes 1/2 1/2 as resi- 
duary. 
Distribution 
in terms of  son’s 
estate (2/3) oe 1/2 of 2/3 1/2 of 2/3 
It is a case of double 1/3 1/3 
inheritance, | and II 1/3+1/3 0+1/3 
2/3 1/3 


Thus the daughter takes 2/3 and the consanguine uncle 1/3 
MISSING PERSONS, AND HE1RS.— 


69. A “missing person” is a person who cannot be traced at 
all, his whereabouts being unknown, it being uncertain whether he 
is living or dead. 

No one can succeed to the estate of a missing person, until his 
death is established or a certain period has elapsed, Under the 
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old Muslim Law, the period,was ninety years from the date of the 
birth of the missing person, and according to some jurists it is 
four years from the date of missing. This is also the Maliki Law 
and the period under the Shafii Law is seven years, and under the 
Shia Law it is ten years. Under Anglo-Muslim Law it would 
be governed by the Indian Evidence Act. (Sections 2, 107 and 
108), which provides thus:—“When the question is whether a 
man is alive or dead, and it is proved that he has not been heard 
of for seven years by those who would naturally have heard 
of him if he has beenalive, the burden of proving that he is alive 
is shifted to the person;who affirms it.”! 


Missing heir.— 

A missing heir:cannot inherit, unless he reappears within the 
period of presumption of life as stated above. Under the Muslim 
Law his share of inheritance is reserved, in case he should present 
himself, and after the expiry of the period, the reserved portion would 


be distributed again. 
Illustration. 
A personileaves two daughters, a missing son and a son’s son. 


Missing son’s, 
Two daughters. son. son. 


]. If the missing son 1s alive 1/2 1/2 0 
3/6 3/6 0. 

Il. 3 is dead 2/3 0 1/3 
4/6 0 2/6 


The two daughters may take 3/6, but nothing can be given to 
son’s son, and residue 3/6 will be reserved, if the son presents himself 
within the period he takes 3/6, if not the daughters will again 
take 1/6 and the residue 2/6 will go to the son’s son. 


1 As to missing persons and heirs. 
Vide. Mazhar Ali v. Budh Singh 7 All. 297. 
Jafri Begum v. Amir Muhammad 7 All, 822. 
Moolla Cassim v. Moolla Abdur Rahim 321. A. 177, 38 Cal, 173. 
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HERMAPHRODITE HEIRS.— 
EE ET IT SNE TIN IE IIS HE BIE IIR TEED, 


70. A person whose sex is doubtful is known as hermaphro- 
dite. A hermaphrodite is entitled to the smallest share that he 
would get as a male or a female.! Hence it is to be seen on two 
different computations what share could be assigned to such a 
person. 

(i) A persondies leaving a husband, father, mother and a 
herina-phrodite. 

Husband. Father. Mother. Herma- 
phrodite. 

If the hermaphrodite is 

taken as a female person ; [4 He ae 2d 

Reduced to unity by the { 3/13 

doctrine of increase ... 

If the hermaphrodite is 

taken as a male person { Ait He ree Men 

Now 5/12 is smaller than 6/13, therefore here the hermaphro- 
dite inherits as a male person. 

(ii) According to the Sirajiyah if a man leaves a son a daughter 
and an hermaphrodite, the hermaphrodite will take the share of a 
daughter, it being the smallest allotment. 


2/13 2/18 6/13 


PERSONS DYING TOGETHER.— 

71. lf two persons die together and it cannot be established 
who died first, then under the Hanafi Law the death is presumed 
to be simultaneous, and the one cannot inherit from the other, their 
estate would be inheritable by their own descendants. 


Shia Law— 

Under the Shia Law in case of mutual succession of persons 
dying together in some accident, two or more series of computations 
should be made, with regard to their respective heirs, as claimants 
to one of such persons and finally the said computations are to be 
added up to make the final allotment. 


1 According to Ibn Abbas a hermaphrodite is entitled to a moiety of the two 
shares that is half of the shares of a male and a female member, 
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Illustration 


A Muslim dies together with his son in some accident, leaving 
his wife and ‘mother. The father and the son have left Rs, 2400 each. 


I First computation Wife Mother Son 
assuming that the 1/8 1/6 17/24 residue 
father died before 3/24 4124 17/24 

the son Rs, 300 Rs. 400 Rs. 1700 

II Second computation ( Son’s Mother Grandmother Father 
assuming that the 1/3 0 2/3 
the father died Rs, 800 0 Rs, 1600 


after the son. 


Now from the first computation 17/24 or Rs. 1700 devolves 
exclusively on the son’s mother, and from the second computation 
2/3 or Rs. 1600)- father’s share would devolve on the wife and the 
grandmother in the ratio of 1: 3 


Wife Mother 
1/4 H 3/4 
Rs, 400 Rs. 1200 


Thus the final result is adding up shares assigned to the 
wife i.6. son’s mother Rs 300+ Rs. 1700+ Rs. 800 + Rs. 400 = 3200 
and to the mother i.e. son’s grandmother Rs. 400+0+4+0+ 

Rs. 1200 =Rs. 1600 
SUCCESSION——DEATH ILLNESS.— 


72, If a person pronounces divorce, in death illness marz- 
ul-maut and dies during his wife's iddat, then under Hanafi Law, 
the wife is entitled to inherit from him, but she will not be entitled 
to inherit if she herself had asked her husband to repudiate her 
irrevocably or she obtains a hula divorce, or exercises the 
Option of puberty or obtains divorce by reason of her husband’s 
impotency. 

The wife is also entitled to inherit if the husband makes 
ila, or lian while in marz-ul-emaut. However if the wife were to 
die before her husband, the latter would not be entitled to inherit 
from her, as he has forfeited his right, by his own voluntary act of 
repudiation, 
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If the wife abandons Islam during her death illness, and dies 
during iddat, her husband would be entitled to inherit from her. 

Under Shia Law, if a woman is divorced by her husband in 
his death-illness, her right of inheritance continues for one year, 
and she will inherit from him, if her husband dies within one year 
from date of divorce, provided also that the woman remains un- 
married during this period of time, and if the woman were to die 
first, her husband cannot inherit from her, as is the case under the 


Hanafi Law. 

Under the Shia Law, if a man in death illness marries and 
dies, without consummating the marriage, his wife shall not inherit 
from him, but if the wife were to die in his life-time he would 
inherit from ‘her. And if a woman in death-illness marries and 
her husband were to die in her life-time, she shall inherit from him, 
though the marriage was not consummated, and if the woman 
dies first and before consummation, the husband would inherit from 


her.2 


INSANE, BLIND, DEFORMED PERSONS.— 
73. Under the Muslim Law insanity, blindness cr any form 
of bodily disability is not a bar to inheritance. 


ILLEGITIMATE CHILD.— 


74, Under the Sunni Hanafi Law an illegitimate child does 
not inherit from the father, it inherits from the mother and her 
relations and they inherit from him,? but under the Shia Law such 
a child is not entitled to inherit from the mother or her relations 
nor do they inherit from him. 


1 As to what is marz-ul-maut vide Sec. 51. Pp. 45 and 46. 

2 Under the Hanafi Law marriage in death-illness is allowed but the husband 
cannot fix more than the proper dower. 

Ballie Digest 11, 340, 341. 

3 Vide Mahar Ali v, Amani 2 B.L.R.A.C, 306. (1869). 

4 Bafatum v. Bilaiti Khanum 80 Cal. 683 (1903). A Muslim woman dies 
leaving her husband and an illegitimate soa of her full sister, the husband takes 1/2 
and the illegitimate son 1/2 as a distant kinsman. 

5 Sahebzadee Begum v. Himmut Bahadoor 12:W. R. 512 on review 41, 
W. R, 125 (1870). 
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The Seven rules of the Muslim Law of Inheritance. 


In addition to the fundamental principles of distribution of 
inheritance the Muslim jurists have formulated seven rules for the 
actual working out of the shares of the heirs. They may be called 
the rules of computation or the arithmetical processes or formulas 
for working out the actual allotment of shares. The unique fea- 
ture of this Arabian system is that it avoids the use of fractions 
altogether, though the fixed Koranic shares are in terms of fractions 
Viz., 1)2; 1/4, 1|8, 2|3, 1/3 and 1/6. An attempt is here made to 
explain the Arabian method of computation and also to note side 
by side the modern arithmetical process in solving out the same 
problems. 


There is no doubt that we can distribute the shares without 
taking into account these seven rules by adopting ordinary arith- 
metical process, and perhaps for this reason several writers of Anglo- 
Muhammadan Law have not devoted much attention to these 
rules. However if these rules are not actually necessary for 
working out of the shares, they are nevertheless useful in assisting 
speedy solution of problems; at least they should be studied for the 
sake of knowledge alone. We may substitute all these rules into 
one simple rule, viz., first assign shares to the heirs and if the shares 
are equally divisible inter se and thus exhaust the property leaving 
no remainder it is a case of perfect distribution if not in each case 
reduce the fractions assigned to each class of heirs to the lowest 
common denominator in order to obtain a perfect solution’. 
We finally obtain fractions of such numerators with the common 
denominator that the number of numerators are equally divisible 
among each class of heirs. 


I have taken the seven rules and the examples from the Siraji- 
yah the famous work on the law of inheritance. Three of these 


11 the sum total of the assigned shares i.e., of the fractions exceeds 
unity we apply the doctrine of increase and reduce all the shares pro- 
portionately, and if there is some surplus left over after assigning the 
shares we apply the doctrine of return to increase the shares proportionately. 
However the doctrines of increase aw] and return rad are part of the 
fundamental principles of distribution, so they are not included in the 
seven rules of computation, but while working out the seven rules we 
have to apply the doctrine of increase and return as a matter of course. 
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rules are by reason of the difference in the respective shares and in 
the numbers of the heirs and the four rules are based upon a com- 
parison of the numbers of the different classes of the heirs. 


The following technical terms have been used. 


1. AEE: Adaddain, equal numbers. The numbers are said 

to be equal tamasul when they agree and 

Technical: Terms leave no fraction when one is divided by 
the other, e.g., 3 and 3; 4 and 4. 


2. Tadakhul-adaddain, concordant, they are such two num- 
bers that the smaller exactly divides the other leaving no fraction, 
e. g., 2 and 4; 3 and 6; 3 and 9. 


3. Tawafag-adaddain, composite, they are such two num- 
bers that have a common factor, e.g., 8 and 20; 4X2=8 and 4X5 
==20, hence 4 is the common factor; in 12 and 18; 6X2=12; 
6X3=18, 6 is the comamon factor, and 7 is the common factor of 
14 and 21. 


4. Tabayun-adaddain, that is numbers which have no com- 
mon factor nor can one divide the other, e.g. 3 and 5; 9 and 10; 
7 and 10; etc. 


(i) Wafq is the factor other than the common factor in 
respect to any two numbers, e.g., take the numbers 
8 and 20; 2X4=8; and 5X4=20; here 4 is the com- 
mon factor and the wafq factor is 2 and 5 respectively 
of 8 and 20. 


(#1) The term Musla means the shares into which the pro- 
perty is actually divisible initially by reason of the 
claimants. The fixed Koranic shares are 1|2, 1/4, 1|8, 


1. e.g., A woman leaves her husband, her mother and a full sister. 








Husband .............. I ene 316... .reduced to... .3(8. 
Mother ............... 1 8 eee nae Di Gast te tt Ue ee 2 218. 
Full sister............. V2 oi Sac. BG aoe alt eee ack 318 

8/6 1. 


Here there was an exccss of 2/6 hence the shares are reduced pro- 
portionately. 


2. .g., A person leaves his mother and a son’s daughter. 


MOEKEE outta ieee es coe anu eye 1|6 increased to 14 
Son’s daughter ...... | er ee :) ( oeneer eee 34 
4|6 


Here there was surplus of 2|6 hence the shares are increased pro- 
portionately. 
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2|3, 1|3 and 1|6, and they may be assigned alone or 
jointly to certain heirs. In the first case the musla is 
their denominator and when they come jointly the 
musla will be the least common multiple of the denomi- 
nators. Therefore the possible cases of musla are 2, 3, 
4, 6, 8, 12 or 24. 


To sum up. The numbers are of four kinds. When they are 
identical they are called mutamasil, if not identical they may be 
mutadakhil, one measuring the other, or they may be mutawafiq, 
having a common factor or they may be mutabayin, that is not 
divisible i#z/er se or if divisible at all by the number one only. 


The First Rule is that the heirs have their shares assigned with- 

out leaving any fraction, that is the pro- 

First Rule perty is divisible among the heirs leaving 

no remainder, e.g., 2 Muslim leaves, his 

father, mother and two daughters. The distribution will be as 
follows and it leaves no remainder. 


PACne? sis any ea pe oa Ad eh 116 
Mothers: 5.82 dieu hoes eae ae 1 
Two daughters........ 2|3....4|/6 (each 2|6) 


The musla in this case is 6, the father receiving one share, and 
mother one share and the daughters two each. 


The above example is given in the Sirajiyah, several others may 
be suggested. In the following cases a person dies leaving these 
heirs: — 





Two daughters........ 214, each 1|4, one share as residuaries. 
One son.............. 2/4, as a residuary. 
Husband............. 1/4. ...one share. 
Son.................. 2/4... .two shares as residuary 
Daughter............. 1|4....one share as residuary 
Widow 20.4. 223005 6cse 1|4....one share. 

Brother .............. 3|4....three shares as residuary. 
Mother.............. 1|6....one share. 

SON ss ae aa ee §/6....five shares as residuary. 
Widow .............. 1/8... .one share. 

SON. cable tees 7|8....seven shares as residuary. 


The Second Rule is when the shares assigned to one particular 
class of heirs is not divisible between them 
without leaving a fraction on account of 
their numbers, but the assigned share and the number of the heirs 
are twafugq have a common factor. The rule here is to multiply 
the musla (or awl increase if any) by the wafq of the number of 
heirs, e.g., a person leaves his father, mother and ten sisters, 


Second Rule 
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Father sees eae Cece es 1/6 
MOthe nc bee iene oad oes oa 1 
Ten sisters............ 2|3....4 


Here the musla is 6, father receives 1, mother 1, and ten sisters 
4 shares. But the number of heirs 10 is not divisible by 4, the 
assigned share but 10 and 4 are twafug, i.e, 2X2=4; and 2XS= 
10, hence the common factor twafuq, is 2. Hence the wafq factor 
of the heirs 10 is 5. Our rule is to multiply the musla with the 
wafq that is 6 by 5 and we get 30. 

In other words the father receives 5 shares, mother 5 shares, 
10 daughters in all 20 shares 2 shares each. 

The following example is with the incident of the doctrine of 
awl, increase. A woman dies leaving her husband both parents and 
six daughters. 


Husband ............ 1 312 
Father ............... 1 212 
Mother .............. 1 212 
Six daughters.......... 2 8 12 

15{12 


The musla being 12 the distribution is as follows, husband 3, 
father 2, mother 2, and the daughters 8. But the assigned shares 8 
are not divisible equally among the 6 daughters without leaving a 
fraction. However 8 and 6 are twafug 2X4=8, 2X3=6 and the 
wafq factor of 6 is 3. 

Our rule is to multiply the musla by the wafq factor, of the 
number of heirs that is 12*3=36. 


Therefore the husband is entitled to 9, father 6, mother 6, and 
4 to each daughter. In all 24 for six daughters. Adding up the 
numerators we find that its sum is 45 while the denominator is 36. 
So the doctrine of increase becomes applicable, thus we increase the 
shares to 45. 

Another simple process would be first to apply the doctrine of 
increase and then the rule stated above, that is, multiply the awl 
with the wafq factor of the number of heirs. 


Husband ........ 1 3 12 reduced to unity 3 15 
Father .......... 1 Ye a ret 215 
Mother ......... 1 | i tae ais 215 
Six daughters i ee 2 < 8 15 
15|12 1 


Here the awl is 15 and since 8 is not divisible equally among 6 
daughters, the wafq factor of 6 is 3, ie., 2X3=6; 2X4=8, the 
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common factor being 2. Hence we multiply awl by wafgq, that is, 
15 X3=45 and get 45 shares thus distributing the property as above, 
to the husband 9 shares, to the father 6, mother 6, and 6 daughters 
24, each 4 shares. 


The above two examples may also be worked out by our mo- 
dern arithmetical process bearing in mind that all shares must be 
ultimately reduced to a common denominator. First we must re- 
duce the shares to a common denominator in accordance with the 
assigned shares, and again the denominator will have to be altered 
by reason of number of shares in the other classes. 


Father... ... 1|6 reduced to apparent common denominator 1|6 
again reduced to common denominator........ 5|30 
IMOUNER a350 1 Gecc aera cs eaaedon cence aes ae emsneAge 1|6 
eee rete ee rer rr ee rene here 5|30 
Ten daughters. .2/3.............0.0 0.0.0 e eee 416 
ach 2/30 i ailit cy ce wed Cin iy a ee RA 20/30 
Husband.......... 1}4 reduced to apparent C. D. 3|12 applying 
increase reduce the shares....................00-4.. 3]15 
Father .......... LG, 28 eG ea ense yee e ae D2 accchoges s | 
Phe eet ee an eee dec eh a dua eu eee hae 2\15 
Mother ......... WG oh otteeeece se puss 1) Ce 
se Ube Geacesn ine stsee eaareia na olen acinar done es 2\15 
Six daughters... . . DO teaver ar a eels heat 1 ae | 
hat Richtee eieoe seed ace adegepeeiendntt ans 8]15 
15|12 


the share of each daughter is 8{15><1|6=4|45 cach in all 24|45 and 
again reducing all shares to the denominator 45 we get. 


Husband .....................2.4. 9.45 
Prather nc ose oh ee a ee whe 6/45 
Motheé 25.6 3.035 st oesasd ot otek” 6/45 
Six daughters.................... 24/45 each 4/45. 


The Third Rule is when the shares assigned to one particular 

class of heirs are not divisible between them 

Teele without leaving a fraction on account of 

their numbers, and the assigned share and the number of the heirs 

are not tawafug, have no common factor, but they are mutabayin, 

in this case the rule is to multiply the musla or awl by the number 

of the heirs. 

e.g., a man leaves his father and mother and five daughters. 
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The musla is 6, the father receives 1, mother 1, and five 
daughters 4. And 5 and 4 are not tawafug but are mutabayin, 
have no common factor. Applying the rule we multiply the musla 
by the number of heirs, viz.. 6X5=30. Therefore the father 
receives 5, mother 5, and daughters 20 shares each daughter 4 shares. 


We may also work it out as follows:— 


Father.......... TG ccd a aed 1|6 again reducing it to common 
GUHOMINALOR  -35) nd aden techn sa Reade etes 5/30 

Mother ........ TGs ca ceive N65. 2a60cand eae eed eau 
ieee een eae eet Bees 5|30 

Five daughters ...2/3.......... 416 each daughter — in all 
rtd A mild gon Re eatie Ua arate Gy eney fk ete aee 20|30 


In the following illustration the doctrine of increase becomes 
applicable. A woman leaves her husband and five full blood sisters. 


Husband............ Wickens 3|6 applying increase reducing to 
unity 3|7 reducing to common denominator. ..... 15|35 

Five full sisters... ... 2 ree ANG circ oa baxe eh ane 
ds 4|7 each 4|35 .... ............... -in alll 20/35 


Here the musla is 6, applying increase reducing it to unity awl 
is 7 and to get the shares we multiply awl by the number of heirs, 
viz., 7X5==35 the estate is divisible as above to the husband 15 
shares, to the 5 full sisters 20 shares each 4 shares. 


A woman leaves her husband true grand-mother and three 
uterine sisters. 


Husband.......... Deo, wei 3|6 again reducing it to common 
denominator ....................-, 9|18 

Tr. Gr.-mother....116........ 116 . wad 
Fede ce Mea saitelisae ark Maced Pecatas ase 3|18 

Three uterine sisters.1|3........ DIG hg oer ase dco tia ah ae 
each 21183 o:2440 nina va: in all 6|18 


The musla here is 6, but 2 is not divisible among 3 uterine 
sisters. Hence we multiply musla by the number of the heirs viz., 
three sisters, that is, 6 by 3 we get 18 shares, which is distri- 
buted as follows:—To the husband 9 shares, to the true grand- 
mother 3 shares and to 3 uterine sisters 6 shares to each 2 shares. 


The above Second and Third Rules are based on the assigned 
Special case of 2nd and Shares and the number of heirs being muta- 
3rd Rules wafug or mutabayin but they may also be 
mutadakhil, one measuring the other. This will have two forms, 
the assigned shares, may be more or less than the number of heirs. 
e.g., a person leaves his mother, 2 daughters and uncle. 
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Mother .................. 1 
Two dauchters ..... 2|3....4 
WAGE o2ic ere See eee 16 residue. 


Here t'iere is tadakhul between 4 and 2, the assigned shares and 
the number of the heirs and the former are more than the latter, but 
if the number of heirs are more than the assigned shares, the case 
would be governed as in the case of /awafugq as discussed in the 
second rule. The rule is to multiply the musla with the wafq of the 
number of heirs, e.g., a person leaves 2 true grand-mothers 8 
daughters and 2 uncles. 


Two Tr. gr. mother............ 1 12 
Eight daughters...... BS sarge’ 4 6 each 1|12 in all 8 12 
Two uncles residue.............. 1 12 


The musla is 6, and 8 and 4 are ¢adakhul and the number of 
heirs are greater than the assigned shares. The wafg factor of 8 is 
2, the common factor of 4 and 8 being 4 by reason of tadakhul. 
Hence we multiply musla by wafgq that is 6X2 and get 12 and the 
2 True grand-mothers receive 2 shares, 8 daughters 8 shares and 
2 uncles 2 shares. 

The Fourth Rule is when the shares assigned to two or more 

Paiste classes of heirs are not divisible by their res- 

pective numbers without leaving fraction 

but the numbers of heirs are ¢amasul, equal. The rule is to multi- 

ply the musla (or awl) by the tamasul number of any of these 
classes. 

A person leaves 6 daughters, 3 true grand-mothers, and 3 
uncles. 


Six daughters.............. 7) or re ae 4 
Three Tr. gr.-mother...................... 16 
ANC UNCIES 3 oak 5 ce 4h ide GA isle ae eee Ss 1 6 residue 


Here the musla is 6; and 6 daughters receive 4 shares, 3 true 
grand-mothers 1 share and three uncles 1 share. It will be noticed 
that 2 is the common factor of 6 and 4. The wafq factor of 6 is 3. 
(2X3=6; 2X2=4). Thus all three numbers are famasul they 
being in threes in each class. Hence multiply 6 by 3 and we get 
18 shares, consequently 6 daughters receive 12 shares, 3 true grand- 
mothers, 3 shares, i.e., one each, and three uncles 3 shares that is 
one each. 

We may also work out the above example as follows:— 


Six daughters.............. 7 ae eee ee 4|6 each 2|18 in alf 
12|18 thus reducing to common denominator........ 12/18. 
Three Tr. Gr.-mother..................... 1|6 each 1|18 in all 
See ni SA Mis “6. aa eo eedacts ac hake ANCE ane Geshe, all tach hy ee a ak ae 3 | 18 
Three uncles the residue.................... 1|6 each 1|18 in ‘all 


Stee ves Be ists ty eae ans Apes os Gote teat area eg Gah ce 3118 
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The Fifth Rule is that first assign shares and if the numbers of 
some classes of heirs are found to be divi- 
sible by the number of the other classes, 
that is there is tadakhul, the rule is to multiply the musla by the 
largest number in the classes. 

A person leaves 4 wives, 3 true grand-mothers and 12 uncles. 


Fifth Rule 


Four wives ........-........0055 1 312 
Three gr.-mother . 12 
Twelve paternal uncles ................ residue... .7|12 


There is tadakhbul between the numbers, 4, 3 and 12. 

The musla here is 12, and the largest number of one class of 
heirs is 12 uncles, hence applying the rule we multiply musla 12 by 
12 and get 144. The distribution will be as follows:—- 

Four wives receive 36 shares each 9 shares. 

Three true grand-mothers 24 shares each 8 shares. 

Twelve uncles 84 shares each 7 shares. 

The above illustration may also be worked out thus:— 


Four wives .............-.. SL eee tence 3|12 reducing to 
common denominator ............. .......04. 361144 

Three Tr. gr.-mother.......... 1 Get sera econs 71) rr 
dies AEG edit ch weenie StS ire tra ea ea adhe tae es te, 2 24/144 

Twelve uncles the residue... .. . .7|12. each... .7|144imall..... 
degen eaenet oerte had hae ae eae ee net ad 84/144 


Some easy cases under these Rules. 
A person dies leaving his wife, mother, brother and three 
sisters. 
Widow gets her share 1|4........ 312 
Mother ............ DG se seraticiie 212 
Residue... .7 12 to be divided between 
the brother and 3 sisters. 
The musla is 12 and applying the rule that is multiply musla 
by the number of sharers in this case § (namely, three sisters and 
one brother equivalent to two more sisters), we get 12X5=60. 
Thus the widow is entitled to 15 shares, mother to 10, and the 
residue 35 is to be divided between onc brother and three sisters, the 
brother receiving double share, namely, 14 to brother and 7 to each 
sister that is 21 shares to 3 sisters. 
We may also work it out thus:— 


Widow........ i, ee 3/12 reducing it again to common 
denominator ..................0.0 2005. 15/60 

Mother ....... a 7) | ee er 
diets ah kanes Sates a Saeaeemt ademas, 10/60 

Brother as residuary ..... DIS XT A 2isae wasn si were: 
geod ik anges We neues tee oe ch be he tacites 14/60 

Three sisters............ SIS X71 2s niece eet ey 
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Similarly in the following cases both the Arabian method and 
the modern arithmetical process is used:— 
A person leaves a widow, a brother and three sisters. 


Widow ............ 1 4 reducing to common denominator. .5 20 
Brother ........ 2 5X3 20 
Three sisters ....3 5X3 20 


The musla is 4 and we multiply it with 5 the number of heirs, 
one brother is equivalent to two sisters and also there are three 
sisters and get 20 shares, which is distributed as above. 

A person dies leaving two daughters, a son’s son and a son’s 
daughter. 


Two daughters ........ 72 ee 6| 
Son’s son .............. 23X13=29 
Son’s daughter ......... 13X13=1 1 


Here the musla is 3 and applying the rule we multiply it by the 
number of heirs, viz., three (one son is equivalent to two daughters 
and also there is one daughter) that is 3%3=9 shares which is 
divided as above. 

A person leaves, the widow, a sister and four brother’s sons. 


Widow ........... 1 1 16. 
Sister ............. 1 . 8 16. 
Four brother’s sons the residue 1|4, i.e., 1|16 cach in all 4|16. 


The musla here is 4 and applying the rule we multiply it by the 
number of heirs viz., 4<4=16 we get 16 shares which is distributed 
4 to the widow, 8 to the sister and 1 to each brother’s son, in all 
four shares to four of them. 

A person leaves his wife and two sons. 


Widow .............. 18 16 
Two sons. .the residue. . .7 8 equally, 7|16 each in all 14 16 


The musla here is 8, and applying the rule we multiply musla 
by the number of heirs, viz., 8216 shares which is distributed 
as above. 

A person leaves his wife, two daughters and a son. 


Widow ........ ie: eens reducing to common denominator 4 32 
SOM atten as 12o0f7 8 residue7 16.................. 14 32 
Two daughters ..120f78...... 7 16each7|32.......... 14 32 


The musla here is 8 and applying the rule we multiply musla 
by the number of the heirs four (two daughters and one son equi- 
valent to two daughters) 8%X4=32 shares distributed as above, 
widow 4, son 14, and each daughter 7 (to both 14). 

A person leaves his wife, two sons and a daughter. 

Widow ............ te ee rere 5 40 

Two sons........... 45of7 8 residue 28 40 each 14/40 

Daughter ........... 1 5 of 7 8 residue . .7 40 
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The musla here is 8 and applying the rule we multiply musla 
by the number of the heirs 5 (one daughter and 2 sons equivalent 
to 4 daughters) 8X5=40 and distribute as above, widow 5, son 14 
each and to daughter 7. 

A person leaves two wives, six daughters and five sons. 


Two widows... .1|8 reducing to common denominator 16 128 
Five sons..... 10 16 of 7:8 residue ................ 70128 
Six daughters ..6 16 of 7 8 residue ................ 42,128 


The musla here is 8; and we multiply it with the highest num- 
ber of heirs of one class, viz., 16 daughters (6 daughters and 5 sons 
equivalent to 10 more daughters in all 16) that is 8 by 16 gives 128 
and the distribution is as above to the widows 18, that is 8 each, 
to the sons 70 that is 14 each and to daughters 42 that is 7 to each 
daughter. 

A person leaves his father, two widows, five sons and two 
daughters. 


Two widows ....1|8.... 3|24 reducing to common denominator 
Ce er ree ree 36/288... . .each 18|288 
Father ........ LG cde 24g Seis a ceed. 4 tee tana 
ee ee cee Se ete eee ee ee en ery eee 42|288 
Five sons...... 10 12 of 17 24 residue. .170 288 in all each 34 288 
Two daughters. 2 12 of 17 24 residue. ..34288..... each 34 288 


The musla herc is 24 and applying the rule we multiply by the 
largest number in the class, namely, 12 (2 daughters and 5 sons 
equivalent to ten daughters). That is 24 by 12 which gives 288. 

A person leaves three widows, six sons and six daughters. 


Three widows............ 1|8 reducing to common denominator 
18/144 each 8|144 
Six! SONS). deed ots tes 12|18 of 7[8 residue................ 
84/144 each 14/144 
Six daughters............ 6|18 of 7/8 residue................ 


42|144 each 7|144 


The musla here is 8; and we multiply it by the largest number 

in the class namely 18 (6 daughters and 6 sons equivalent to 12 

daughters) that is 8 by 18 and we get 144 which is distributed as 

above; 3 widows 18 shares that is 6 each, and 6 sons 84 shares that is 

14 shares each, and 6 daughters 42 shares that is 7 each. 

The Sixth Rule is when after assigning shares we see that some 

Sie ge of the numbers of the heirs are mutawafiqg 

that is have a common factor then the rule 

is to multiply the wafq of the first number by the second number 

and multiply the product by the wafq of the third number, and if 

the resulting product be mutawafiq multiply it, and so on until 
finally you multiply the last product itself by the musla. 
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e.g., A man leaves 4 wives, 18 daughters, 15 true grand-mothers 
and 6 uncles. 


Four wives............. ee |: ee eee ee 3/24, 
Eighteen daughters........... | ae . 16/24. 
Fifteen Tr. gr.-mothers.... ..1/6 . ........... 24, 
SiR Ces cone cep et tae aid oreo Saris uae residue 1124. 


The musia here is 24. 

As regards the first and second numbers viz., 4 and 18, the 
common factor is 2 (2X2=4 and 2X9==18) and so the wafg of 4 
is 2. The rule is to multiply the wafq of first by the second num- 
ber i.e. 2 by 18=36. 

Now the product 36 and the third number 15 have 3 as the 
common factor (3X12=36 and 3X5=15) so the wafq of 15 is 5. 
And the rule is to multiply the product by wafq of the third num- 
ber, 36X5=180. 

Now we see that there is fadakhul between 180 and 6 the last 
number so it needs no further multiplication. 

Finally we multiply the musla by the ultimate product viz., 24 
by 180 and we get 4320 shares which are distributed as follows. 


Four wives receive .......... §40 shares each 135 shares. 
Eighteen daughters ....... 2880 shares each 160 shares. 
Fifteen Tr. gr.-mothers ._... 720 shares each 48 shares. 
Six uncles.................. 180 shares each 30 shares. 


The above problem has been worked out in an admirable 
manner as suggested by the author of the Sirajiyah. Some Muslim 
jurists have worked it out in a different manner, a mode suggested 
by the author of Sharifa. 

The author of the Sharifa solves it thus: — 

A man leaves 4 wives, 18 daughters, 15 true grand-mothers, 
and 6 uncles. 


Four wives................ Bk. ene eee 3/24, 
Eighteen daughters ... ....2/3.. .. .. .16/24. 
Fifteen Tr. gr.-mothers.. ..1|6....... 2. 4/24. 
Six iNnCleSe.. incu snes eerste stones nanades 1/24. residue. 


The musla here is 24. 


Four wives cannot have the three shares divided between them 
without leaving fraction; and 4 and 3 are mutabayin so we retain 4 
as it is. Similarly as regards the number of daughters 18 and the 
shares 16, they are tawafuq ic.. 2X9=18 and 2X8=16 so we 
retain 9. Again the numbers 15 and 4 are mutabayin so we 
retain 15, and similarly we retain 6. Hence the numbers that we 
retain are 4,9, 15 and 6. Again the numbers 4 and 6 are tawafuq 
ie., 2X2=4, 2X3=6 and multiplying we obtain 12 (i.e. by multi- 
plying half of any of these numbers by the other, i.e. 43 or 2X6 
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=12 which is really the L.C.M.). Similarly 12 and 9 are tawafug 
by 3 so we obtain 36 so are 36 and 15 tawafuq by 3 so we multiply 
36 by 5 and obtain 180, (the same result is obtained if we find out 
the L. C.M. of 4, 9, 15, 6; or the L. C. M. of 4, 18, 15, 6= 
180) and finally multiplying it by the musla 24 we get 4320 which 
is distributed as follows:— 

Four wives 540 shares—each 135, 18 daughters 2880 shares, 
each 160, 15 true grand-mothers 720 shares, each 48, and 6 uncles 
180 shares, each 30. 

The same example may be worked out in a different manner by 
our modern methods of arithmetic, we should simply bear in mind 
that the fractions should be reduced to one common denominator. 


Four wives................ MG 4s ie ees he 3|24 each 3/96 
a all 12196) vet Su ee 54014320. 

Eighteen daughters......... // a ee 16|24 each 16/432 
in all 288|/432............. 2880/4320. 

Fifteen Tr. gr.-mothers...... TG evisuteSe tad 4/24 each 4(360 
in all 60/360.............. 720|4320. 

Six uncles..........00. 0.0000 ee ee residue 1|24 each 1|144 
in all 6|144.............. 180|4320. 


The L. C. M. of 96, 432, 360, 144=4320. 
2 | 96, 432, 360, 144 
2 | 48, 216, 180, 72 


2 | 24, 108, 90, 36 


2 | 12, 54, 45, 18 
3 | 6, 27, 45, 9 
3/2, 9, 15,— 
2, 33. S. A 
2X2X2X2X2X3X3 K3XI=4320. 


There is some difficulty in understanding the Seventh Rule as 
stated in the Sirajiyah and possibly for this 
reason the author of the Sharifa has adopted 
a different process in working the sixth as well as the seventh rule. 
The rule is thus stated in the Sirajiyah. When after assigning shares 
we see that the numbers of classes of heirs are mutabayin the rule 
is to multiply the first number by the second, and the product by 
the third, and so on until the resulting product is multiplied by the 
musla. A person leaves 2 wives, 6 true grand-mothers, 10 
daughters, and 7 uncles. 

The seventh example is thus worked out by the author of the 
Sharifa. 

A person leaves two wives, six true grand-mothers, ten 
daughters and seven uncles. 





Seventh Rule 
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Two wives.................; 18 24 
Six Tr. gr.-mothers.......... 1 24 
Ten daughters............... Bee arcu uted 16 24 
Seven. UNCleS caries icici ay cated residue 1 24 


The musla here is 24. 


The number of wives two and the shares 3 are mutabayin, 
thus we retain 2. Similarly 6 and 4 are tawafug by 2 so we retain 
3 i.e., half of 6. Similarly 10 and 16 are tawafug by 2 and we thus 
retain 5, and we see that 7 and 1 are mutabayin. ‘Thus we get 
2, 3, 5 and 7, and all these are mutabayin and we multiply all these 
and get 210 and multiply the last product by 24 we get 5040 shares 
which are distributed as follows. ‘To 2 wives 630 shares, each 315, 
to 6 Tr. grand-mothers 840 shares, each 140 and to 10 daughters 
3360 shares, each 336, and to 7 uncles 210 shares, each 30 shares. 


Two wives................ DS exp ere ona Geek 3 24. 
Six Tr. gr.-mothers........ 1 24. 
Ten daughters............. 2 16 24. 
Seven uncles................0...0000.. residue 1 24. 


The musla here is 24. 


The same result is obtained if we find out the L. C. M. of 2, 
6, 10 and 7, and we get 210 and multiplying this with the musla 
24 we obtain 5040, which is distributed as follows: 

Two wives 630 shares each 315, 6 true grand-mothers 840 
shares each 140, 10 daughters 3360 shares, each 336, and 7 uncles 
210 shares each 30 shares. 

The above problem may also be worked out thus by ordinary 
arithmetical process. 


Two wives.................. DSi fsccart aes 324 each 3/48 
in all 6/48... .630|5040. 

Six Tr. gr.-mothers........... TG 6 ot, dae 4|24 each 4|144 
in all 24|144. ..840]5040. 

Ten daughters............... 1. ee _.16|24 each 16/240 
in all 160/240. aera 

Seven uncles ............. ........ residue 1|24 each 1[168 


in all - 71168. . 21015040. 
The L. C. M. of 48, 144, 240, 1685040. 


2 48, 144, 240, 
2 | 24, 72, 120, 84 
2 | 12, 36, 60, 42 
3 | 6, 
24. 
163555 7 
2X2X2X2XK3X3 X5 X7=5 040. 
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Here is an example of the doctrine of return. A person ieave 


4 wives, 9 daughters and 6 true grand-mothers. 
"By the ordinary arithmetical process. 
Wives take 1|8, and the residue 7|8 is to be divided between 
daughters, and true grand-mother in the ratio of 23: 16 or 4:1. 


Four wives Bh. esp tia sn ea dee ee oe 5 40. 

Nine daughters......... 23..46..45 of 7 8 residue 28 40. 

Six true gr.-mothers..... 16. 16..150f78residue 7/40. 
continuing: 

Four wives........ each 5/160 inal] 20/160 .. .180/1440 


cach = 45/1440. 
Nine: daughters... .each 28/360 in all 252/360... 1008/1440 


each =112[1440. 
Six true gr.-mothers each 7/240 inall 42/240... .252]1440 


cach = 421440. 
The L. C. M. of 160, 360, 2401440. 
2 | 160, 360, 240 


2 | 80, 180, 120 





2 | 40, 90, 60 
2 | 20, 45, 30 
5 | 10, 45, 15 
3] 2,9, 3 
ee 


. 2X2X2X2X2XI KX3 X3=1440. 


By the Arabian method the musla is 40. We find that the 
number of heirs is 4, 9 and 6 and they are mutabayin with respect 
to the shares assigned viz., 5, 28 and 7 respectively and 4, 6 are 
tawafugq by 2; hence we multiply 2 by 6 and get 12; 12 and 9 arc 
tawafuq by 3 thus we multiply 12 and 3 and get 36; multiply the 
product 36 by the musla 40 and we get 1440 which is distributec 
as above. In other words the L. C. M. of 4, 9 and 6 is 36 whict 
is multiplied by the musla 40 and we get 1440, which is distributec 
to four wives 180 shares or 45 shares each; to nine daughters 100! 
shares or 112 shares each, and to 6 true grand-mothers 252 share 
or 42 shares each. 


Reprint from Allahabad Law Journal, No. 17 of April 28, 1933. 
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Al-Sirajiyyah 
In the name of Allah, the Beneficient, 
the Merciful. 


1. All praise be to God, the Lord 
of the Worlds and His blessings 
and peace bo upon the best of the 
created, Muhammad and His Holy 
aud Sacred Family. The Prophet 
of Allah (on whom be peace) said, 
“Yea Icarn the laws of Inheritance 
and teach them to men ; they consist 
of half of the knowledge.” 

2. Our learned jurists (peace be 
on them) said :—There are four suc- 
cessive duties concerning the property 
of a deceased. The first! is to com- 
mence with the funeral and burial 
expenses without extravagance, yet 


or ate eee ye without deficiency ; the second is ta 


1 Ibrahim Nakhai, answering the question how the estate of 

a deceased should be dealt with, says, that it shall be commenced 
with the kafan shroud then pay the debts, and next the legacies :— 
Bukhari, (lor ) asi! al pl Jfyilda—inogh 6 oll bad iow 
The ordinary kafan for a man consists of three pieces of cloth, 
and if he dies in debts, then of two pieces of cloth only and for 
a woman it is five pieces of cloth and if she dies in debts, then of 
three pieces of cloth only. The quality of the shroud should be 
the same as a person puts on ordinarily, and according to some, 
the quality of cloth should be that which a man puts on Jd 
occasions or on Fridays, and thata woman puts on when she visits 
her parents. The husband should provide kafan for his wife 


according to the view of Imai Abn Yusuf.. 
109: 


108 
Here is an example of the doctrine of return. A person leaves 
4 wives, 9 daughters and 6 true grand-mothers. 


By the ordinary arithmetical process. 


Wives take 1|8, and the residue 7|8 is to be divided between 
daughters, and true grand-mother in the ratio of 2|3: 1|6 or 4:1. 


Four wives ............. OS te es ce he a ee atte 5 40. 

Nine daughters......... 23..46..45 of 7 8 residue 28 40. 

Six true gr.-mothers..... 16..16..150f7 8 residue 7 40. 
continuing: 

Four wives........ each 5(|160 inall 20|160 .. 1801440 


each = 451440. 

Nine daughters... each 281360 in all 252/360... 1008|1440 
each = 112]1440. 

Six true gr.-mothers each 7|240 inall 42/240... .25211440 
each = 421440. 


The L. C. M. of 160, 360, 240=1440. 
2 | 160, 360, 240 


2 | 80, 180, 120 


we eee ee 


2 | 40, 90, 60 


2 | 20, 45, 30 
5 fo 
3 
2,3, 1 


: 2X2 X2 2X2 XS X3 X3=1440. 


By the Arabian method the musla is 40. We find that the 
number of heirs is 4, 9 and 6 and they are mutabayin with respect 
to the shares assigned viz., 5, 28 and 7 respectively and 4, 6 are 
tawafug by 2; hence we multiply 2 by 6 and get 12; 12 and 9 are 
tawafug by 3 thus we multiply 12 and 3 and get 36; multiply the 
product 36 by the musla 40 and we get 1440 which is distributed 
as above. In other words the L. C. M. of 4, 9 and 6 is 36 which 
is multiplied by the musla 40 and we get 1440, which is distributed 
to four wives 180 shares or 45 shares each; to nine daughters 1008 
shares or 112 shares each, and to 6 true grand-mothers 252 shares 
or 42 shares each. 


Reprint from Allahabad Law Journal, No. 17 of April 28, 
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Al-Sirajiyyah 
In the name of Allah, the Beneficient, 
the Merciful. 


1. All praise be to God, the Lord 
of the Worlds and His blessings 
and peace b2 upon the best of the 
created, Muhammad and His Holy 
and Sacred Family. The Prophet 
of Allah (on whom be peace) said, 
“Yea learn the laws of Inheritance 
and teach them to men ; they consist 
of half of the knowledge.”’ 

2. Our learned jurists (peace be 
on them) said :—There are four suc- 
cessive duties concerning the property 
of a deceased. ‘The first’! is to com- 
mence with the funeral and burial 
expenses without extravagance, yet 
without deficiency ; the second is to 


1 Ibrahim Nakhai, answering the question how the estate of 


a deceased should be dealt with, says, that it shall be commenced 
with the kafan shroud then pay the debts, and next the legacies :— 
Bukhari, (alse ) pill purl p! fyilda— iho Bb yrolle asl fon 

The ordinary kafan for a man consists of three pieces of cloth, 
and if he dies in debts, then of two pieces of cloth only and for 
a woman it is five pieces of cloth and if she dies in debts, then of 
three pieces of cloth only. The quality of the shroud should be 
the same as a person puts on ordinarily, and according to some, 
the quality of cloth should be that which a man puts on Id 
occasions or on Fridays, and thata woman puts on when she visits 
her parents. The husband should provide kafan for his wife 
according to the view of Imaim Abn Yusuf. 
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pay his debts! from the whole of 
his remaining property mal; the 
third is to pay legacies? out of the 
legal third of the remaining property, 
having already paid the debts; the 
fourth is to distribute the remaining 
property among the legal representa- 
tives of the deceased according to the 
Qoran, Hadis andIjma of the Ummat.? 

3d. Then we make a beginning 
with the ashab faratz, the sharers, 
and they are those persons who have 
fixed shares assigned to them by the 
holy Qoran. Then we commence with 
the asdat, the residuaries, the relatives 
by reason of nasab consanguinity. 
And the a@sbat are those persons who 
tuke from the inheritance of what 
remains alter satisfying the ashab 
faraizs, and if they exist alone 
they take the whole of the mai, 


property. Then comes the asbat 


ee te 


1 As regards the debts the secured debts are to be paid first. 
If the debts exceed the estate they are rateably reduced. 

2 Legacies are to be paid from out of the legal third of the 
estate and if in excess of the legal third they shall abate in a 
inanwer xed by the Muslim jurists. 


It is understood 


| 3 The term @jma ummat is an elastic term. 
by some jurists to mean ijma of the people of Medina, by some 
as ijma of the Companions of the Prophet, by some as ijina of 
the descendants of the Prophet, however according to the Hanafi 
School it means agreement among the learned jurists in a particular 
age on a question of Law. The term umimat means the followers 
‘of the Prophet and in this sense it would mean an agreement 
among all Muslims or at least by the majority of the Muslims, 
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Ayia! SHI ire by some special reason and that is 
aus» gif Je Cw called maula-al-ataga, the master of 
uy? Sly dus Ga) an emancipated slave and his resi- 
plot's} [lS duarios in order. Theroafter we begin 
J old si pf de with radd (that is to return the 
ce 8 (fWlanse surplus to sharers in accordance with 
- iJ their rights of inheritance), There- 
after to the zawzi arham, the distant 
kindred then to the maula-t-mawalat,! 
the successor by contract then to 
the Muqgirlhu, kinsman acknowledged 
through another, not proving his n2sab 
(consanguinity) subject to the deceas- 
ed maintaining his acknowledgement 
unto his death ;? thereafter to the 
Musi, the universal legatee, and lastly 

to Bait-ul-mal, the State Treasury.3 


1 A person of unknown descent says to another ‘ You are my 
maula, when 1 die you will inherit my property,” and this may, 
be accepted by the other person. Similarly two persons of un- 
known descent may effect the contract of maw.tlat inter se. 


2A Muslim acknowledges, a person of unknown descent 
as his brother or his uncle that is in the former case he assigns the 
nasab of this person towards his father and in the latter to his 
grandfather. Now the requisite conditions for the person of tun- 
known descent to inherit from the deceased are as fodJows. The 
acknowledgment must be as in this case through another person 
and not through himself and the father or the grandfather must not 
acknowledge the nasab relationship for if they do so the person 
would inherit not in the capacity of Mugirlhu acknowledged 
kinsman but in the capacity of real brother or uncle, and the next 
eondition is that acknowledgment should not be repudiated but 
upheld unto the death of the deceased. For if it is repudiated then 
the acknowledged kinsman can not participate in the inheritance. 
It may also be noted that in the above example the acknowledged 
kinsman as brother or uncle can not inherit from the father or 
grandfather at all. He can only inherit from the person who 
acknowledged him. 


8 Jn. British India it would escheats to the Crown, 
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SECTION I 
lyst Jai On Impediments 


9] yo wild] = 1 4, There are four impediments 
Lait Til, Gliv! tothe right of succession ; (i) Slavery, 
@ Fe SW, «= whether perfect or imperfect : (ii) and 
Bact! | plaid’, that homicide! which is punishable 


EN, © enone 1 eee Hn ERS NED SET ER TUTE ee 


1 Homicide. - 

The Muslim jurists have classified various kinds of culpable 
homicide amounting to murder and culpable homicide not 
amounting to murder, Thus (1) intentional homicide or homicide 
with malice is known as qatl-i-amad, eg., a person kills another 
with a dangcrous weapon so that a part of his body is severed from 
the body, in which case the punishment is death and it also can 
be compounded on payment of diyat, blood-money to his 
representatives. (2) Shubh-i-qitl: this is culpable homicide not 
amounting to murder or culpable homicide simple (also known 
as unintentional death) e.g., a person kills another by giving 
him a slight blow on the head. Here also the case may be 
compounded on payment of blood-money. (3) khata, that is, 
accidental death: e g., a person shoots an arrow to kill an animal 
and by chance he kills another man ; here also the case may be. 
compounded on payment of blood-money. (4) Jari, majrai- 
khata : it is also a kind of accidental death; e.g., a person falls 
on another person who is sleeping and kills him. In this case also 
it may be compounded on payment of blood-money. (5) qatl-i- 
sabab; this is a case where a person is the indirect cause of 
another’s death, ¢.g., a person digs a pit and some person falls 
into it and dies: in this case also there is payment of blood- 
money. The first four kinds of murders are known as Qatl-t- 
Mubsherat direct cases of murder, and in these cases the murderer 
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sks}, soll}, by retaliation or expiation ; (ili) differ- 
iin bf  yylaf ence of religion ;' (iv) difference of 
Len, Isl, .gys!$ domicile? whether actual as in the 


ee ee te re a ee 


cannot inherit but in the fifth case qgatl-i-sabab under the Hanafi 
Law (but not the Shafi Law) he can inherit. 


In the case of culpable homicide not amounting to murder 
besides the heavy fine the punishment is expiation, that is, eman- 
cipation of a slave or fasting for two months. The prescribed 
diyat consists of one hundred female camels of different ages and 
it is recoverable from the tribe of the slayer. In the case of 
intentional homicide the diya¢ is 30 she-camels in the fourth year, 
30 she-camels in the fifth year, and 40 pregnant she-camels. In 
the case of Khata the diyat is 20 she-camels in the first year, 
20 she-camels in the second year, and 20 she-camels in the third 
year and 20 she-camels in the fourth year and 20 she-camels in the 
hfth year. 


1 Difference of Religion. 


A Muslim cannot inherit from a non-Muslim and a non- 
Muslim cannot inherit froma Muslim. Apostates are capable of 
inheriting from no one not even from apostates like themselves, 
The Muslim heirs ofan apostate are not deprived of their right of in- 
heritance ; but husband and wife cannot inherit from one another 
in the case of apostacy. But if the wife has apostatised in mara-zul- 
maut, then the husband is not excluded from inheriting from her. 
Similarly a wife would succeed to her husband, if the husband 
who has apostatised dies before the expiration of her iddat, or he 
is put to death for his apostaey or he retires into dar-ul-harab. 


In the British India there is, however no bar to such inheri- 
tance since the passing of the Caste Disabilities Removal Act (XXI 
of 1850). 


2 Difference of country. 


Zimmis are those state subjects who are non-Muslim and 
pay a jazia tax and are protected by the law. Harbis are 
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gly) Sly pyetiuls case of harbi (alien enemy) and 

cyte vyislo ye ye Seana (non-Muslim subjets), or 

wiki Ui! tol, eonstructive as in the case of mus- 

SiS,  idf Ml famin and zimmi; or, two harbis of 

iy Lag pales different countries; the diffcrence 

| : of country arises by reason : of al- 
legiance to different powers and 
kings there being no alliance between 
them. 


‘ta 


non-Muslims in general, ie, enemies. Mustamins are persons 
residing in Da-rul-Islam, for purposes of trade and commerce, 
with the permission of the Government of the State (and they 
would become Zimmris aiter one years residence.) 

The question of the right of inheritance of Zimmis, Musta- 
mins and Harabis is interesting purcly from an academic point 
of view. eg. If there is an alien harabi, in Dar-ul-harab a 
non-Muslim state, who has his father or’ son in Dar-ul-Islam 
a Muslim State, then in this case there is difference of country 
so there is no right of inheritance beteewn the father and son 
inter sc, | | 

Similarly if there are two harabis of two different states or 
a zinmt and a mustamin are rclated to one another and reside in 
Dar-ul-Islam, yet they have no right of inheritance inter se because 
the zimmi is considered by the law to belong to Dar-ul-Islam and 
the Mustami:a is considered by law to be a member of -Dar-ul- 
harab inspite of his actual residence, since he can miprate to 
to Dar-ul-harab at his wil, When a mustamin dies then his pro- 
perty situated in Dar-ul-Islam is given to his relations in Dar-ul- 
harab and will not go tothe Public Treasury, Bait-ul-mal, On 
the other hand if a simmi dies leaving no heirs his property is 
taken by the Treasury. However, there is a right of inheritance 
inter se among zimmis, and also between two mustamins who 
have come from one and the same non-Muslim State and are 
residing in Dar-ul-Isiam, | 
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CHAPTER 1 


On the Rules of Distribution of 
Shares and persons entitled to it, 


5. The holy Koran has fixed six 
shares: 3, 4, 4, 3, 4 and 
formed by doubling and_ halving, 
These shares are assigned to twelve 
persons, out of them there are four 
males, viz., father, true grandfather, 
that is, father of the father, how high 
so ever, half-brother by mother, 
(uterine brother) and the husband; 
and there are eight females, vsz., wife 
daughter, son’s daughter, how low 
so ever, sister by the same father 
and mother, and half-sister by father 
(consanguine sister), half-sister by 
mother (uterine sister), mother, and 
true grandmother, that is a female 
ancestor between whom and the de- 
ceased no false grandfather inter- 
venes, 

6. For the father there are’ 
three cases! : (1) He takes a mere 
share of one sixth, along with the son 
or son’s son how low so ever; (ii) he 
is a sharer and a residuary both 


1 Father is excluded by none. 
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AL- 
when he exists with the daughter or 
son’s daughter how low so ever ; (iii) 
he becomes a pure residuary in case 
there is no child or sons child, how 
low so ever, 

7. The true grandfather inherits 
like the father except in four cases ; 
God willing we shall speak about 
them later on. The grandfather is 
excluded by the father, because the 
father is the mean of relationship 
between the grandfather and the de- 
ceased, And the true grandfather is 
that male ancestor between whom and 
the deceased no female intervenes.! 

8. For the mother’s children 
(uterine brothers and sisters) there 
are three cases, (i) the share of one of 
them is one-sixth only, (ii) when two 
or more it is one-third, the male and 
female having equal right of inheri- 
tence and inheriting equally, (iii) they 
are excluded by tbe child, son’s child- 
ren, how so ever, and also by the 
father, and grandfather according 
to all jurists. 

9. For the husband there are two 
cases: (i) He takes one-half share 
when there are no children or son’s 
children how low so ever, and (ii) he 
takes one-fourth share with children 
or son’s children how low so ever. 


1 This definition is not fouid in Sir William Jone’s translation 


of the Sirajiyyah. 
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CHAPTER II 


On Women 


10. For the wives there are two 
cases: (i) the share of one or more 
of them is one-fourth in the absence 
of children, how low so ever, (ii) and 
she or they take one-cighth with 
children or son’s children how low so 
ever. 

11. For the daughters of the 
deceased there are three cases :—(i) 
if alone, onc-half ; (ii) for two or more, 
two-thirds ; (iii) if there is a son, the 
male will take the share of two 
females and will convert them into 
residuarics. 


12. Son’s daughters are treated 
like the deceased’s own dauchters 


and for them there are six cases :—(1) 
if alone, one-half, (i1) if two or more, 
two-thirds, provided there are no 
daughters of the deceased; (iii) for 
the son’s daughters the share is 
one-sixth if they oxist with a single 
daughter of the deceased, (iv) they 
are excluded by two daughters of the 
deceased, (v) except when a son’s son, 
how low so ever converts them into 
residuaries. In that case the male 


takes the double share of a female, 
117 
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15, Sisters by the same father arc 
like sisters by the same father and 
mother and there are seven cases for 
them: (i) half is the share of one (ii) 
two-thirds for two or more provided 
there are no sisters by the same father 
and mother (full sisters), (iii) if they 
co-exist with one sister by the same 
father and mother they have a sixth 
to make up the maximum two-thirds, 
(iv) they are excluded by the exis- 
tence of two sisters by the same 
father and mother (v) unless they co- 
exist with a consanguine brother who 
would convert them into residuaries ; 
and then the residue will be distri- 
buted among them, the male member 
taking the share of two females, 
and (vi) the consanguine sisters will 
be residuarics with daughters or 
with son’s daughters as stated above, 
(vii) Full brothers and sisters and 
consanguine brothers and sisters 
are all excluded by tho son and 
the son’s son how low so ever, and 
by the father as agreed Dy all the 
jurists and also by the grandfather 


as held by Imam Abu Hanifa! and 


This is also the view of Ziid, Umar and Ali 


but Ibn-i-Abbas differs from it. 
A person leaves the following heirs. 


Daughter 
Son's daughter 
Sister 


= ne ee 
= 1/6 
= .. 2/6 a3 residuary 


1 For full discussion vide p. 19. 
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consangiune brothers and sisters are 
excluded by full brothers and also 
by full sisters provided the latter 
take as residuaries,! 

16, And for the mother there are 
three cases: (i) She takes one-sixth 
with a child or with son’s child how 
low so ever or with two or? more 
thers or sisters whether full or half- 
blood, Gi) and one-third of the whole 
property if the above mentioned re- 
lations do not exist ®, (iil) after giving 
shares to the husband or wife for 
the mother there is a third of the 
residue in the following two cases, 
when there  co-exists a husband 
with both parents or the wife with 
both parents. And if there exists a 
erandfather instead of a father the 
mother takes a third of the whole 
property; but according to Imam Abu 
Yusuf (peaee be on him) mother takes 
one-third of the residue. 


1 The last sentence is not found in S'r William Jones transla- 


tion of the Sirajivyah. 
2 And whether the 
cluded, 
3 ie. when there 


full brothers and sisters inherit or are ex- 


is no child or son’s child how low so ever 


or two or more brothers and sisters. 


47. Widow 
Mother 
Father 

I. Husband 
Mother 
Father 

{. Widow 
Mother 


Father’s father... 


1/4 1/4 
1/4 1/3 of 8/4) Vo, 1/4 
1/2 (2/3 of 3/4) (as ReSlOUaNY) oi 
1/2 3/6 
. 1/6 (1/3 of 1/2) 1/6 
ve 1/3 (2/3 of 1/2) 5 (8 Tesiduary) 976 


1/4 3/12 
1/3 4/12 


o/12 (as residuary) 5/12 
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IV. Husband 
Mother 


Father's father... 
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17. For tbe grandmother there is 
i. sixth whether she is related to the 
mother or to the father and whether 
alone or two or more provided they 
are true grandmothers of equal 
degree, and they shall be excluded by 
the mother, and the paternal grand- 
mothers are excluded by the father 
and similarly they will be excluded 
by the grandfather; but the father’s 
mother how high so ever would in- 
herit with the grandfather since she 
is not connected through him; and 
the nearest truc grandmother, whe- 
ther paternal or maternal, would 
exclude the distant grandmother pa- 
ternal or maternal, whether she (the 
nearer true grandmother) was entitled 
to inherit or is excluded. When the 
true grandmother has a single rela- 


1/2 3/6 
1/3 2/6 
1/6 (as residuary) 1/6 


The above two cases (III and IV) of the mother co-existing 


with the father’s father, in one case with the widow and in the 
other case with the husband are decided in accordance with the 
Opinion of Abu Bakr, the first Khalifa and as finally held by 
Imam Abu Hanifa and Imam Muhammad. But comparing the 
first two cases with the last two it will be seen that the grandfather 
has not been treated like the father as is the general rule. The 
share of the mother when she co-exists with the father is half of 
the share of the father; but when she co-exists with the grandfather 
she takes her legal share one-third. 
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tionship e.g., father’s mother’s mother 
and the other grandmother has two 
or more such relationship ¢g., as the 
mother’s mother’s mother, and also as 


father’s father’s mother as in the 
following case. 

Mother | Mother 
nave yan ies 
Sales Mother 


Here one-sixth is divided between 
them as stated by Imam Abu Yusuf 
(peace be on him) equally by reason 
of their persons, abdan, but according 
to Imam Muhammad (peace be on 
him), division will be in thirds by 
reason of their sides sthat.! 


1 The Fatawa accords with the view of Abu Yusuf. 

2 In a case of cousins’ marriage, the same grandmother may be 
the wife's maternal grandmother and the husband’s paternal grand- 
mother and vice versa. The double relationship may be seen from 
the following example given in the Sharifa. 


Grandmother B 


Daughter 


ae 


-~—A Grandmother 


| 
Daughter 


Son———-~-———Daughter 


SON Xx 


A’s daughter's daughter marries A’s Son’s Son and they have 
a child X, and previously B’s daughter had married A’s Son. 
Here A is. the paternal grandmother of X, and maternal grand- 
mother of X and so is doubly related. B is X's paternal grand- 
mother’s mother and has a single relationship. 
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CHAPTER III 
On Residuaries 


18. There are three kinds of re- 
siduaries by nasb: (i) residuarics in- 
their own right, (ii) residuaries in 
another’s right, and (iti) residuaries 
together with another. 

19, A residuary in his own right 
is every male in whose line of descent 
to the deceased no female intervenes 
wid there are four classes of these : 
(az) the descendents of the deceased, 
(6) and his “root”, (c) and descen- 
dents of his father (d) and that 
of the grandfather, preference 
being given to the neaver in degree, 
In short, first come the deceased’s 
descendents, #¢., his sons, then his 
grandsons how low so cyer, then his 
root 2.é,, his father, then his paternal 
erandfather ¢e¢., his father’s father 
how high so ever; next the descendents 
of his father, z.¢, full-brothers then 
their sons how low so ever; next the 
descendents of the grandfather, 1., 
his uncles, then their sons how low so 
ever; the preference shall be given 
by the strength of relationship, that is 
preference is given to one having 
double relationship over one having 
singlo relationship, whether male or 
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female as observed by the Prophet 
(on whom be peace): “Relations by 
the same father and mother shall 
be preferred to relations by the 
same father only.) <A sister by 
the same father and mother, as a 
residuary with the daughter will be 
preferred to a brother or sister by the 
futher only; and the son of the brother 
by the same father and mother will 
be preferred to the son of the consan- 
enine brother and same is applicable 
in the case of paternai uncles of the 
deceased and also in the case of the 
paternal uncles of grandfather of the 
deceased 

20. Residuaries in another's 
right are four females:? they are 
those whose shares are half and two- 
thirds ; and they become residuaries 
alone with the brothers as stated in 
their cases. But when she takes no 
share among females and her bro- 
ther is a residuary, then she can not 
become a residuary in his right, 2. 
in the case of paternal uncle and 
paternal aunt, the whole property is 
for the uncle and there is nothing 
for the aunt. 


1 je. A full brother is preferred to a consanguine brother. 
2 Namely daughter, son’s daughter, full sister, and consanguine 


sister. 


8 The last line is not found in Sir William Jones’ translation 
of the Sirajiyyah. Similarly the daughter of the full uncle or 
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21. Residuaries together with 
another is a female who becomes 
a residuary with another female, e.g. 
a sister! with a daughter as stated 
above. 

22. The last residuary is maula 
ataga,? and then his heirs in a tixed 
order as stated before, as held by 
the Prophet (on him be peace and 
blessings) ‘‘ The master has a rela- 
tionship similar to that of blood 
relationship.” 


N.B.—Some subsequent passages 
of this chapter deal with the right of 
inheritance of the master and the 
slave, so they have becn omitted. The 
institution of slavery was abolished in 
British India by Act V of 1843, hence 
the Muslim law has become obsolete. 


consanguine uncle will take nothing when co-existing with the 
son of the full uncle, as also in the case of the brother’s daughter 
co-existing with the brother’s son. 

1 Full sister and half sister by the father. 

2 Maula-i-Ataga is the master of an emancipated slave. 
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CHAPTER IV 
Exclusion 


23. ‘There are two kinds of ex- 
clusions: Hajab nugsan; partial 
exclusion, that is an exclusion from 
au share, stham and an admission to a 
smaller stham; it appertains to five 
persons, namely, husband, wife, 
mother, son’s daughter and consan- 
cuine sister, and we have discus- 
sed it. 

24. Hajab hirman, absolute ex- 
clusion: there are two classes of 
heirs, one of which is not excluded at 
all, and they are six in number, 
viz., son, father, husband, daughter, 
mother, and wife, and the other 
class is such that under certain 
circumstances they inhcrit and under 
certain circumstances they are ex- 
cluded.! The law of exclusion is based 
on tworules, one of which is that a 
person who is related to the deccased 
through another person shall not 
inherit while that person is alive, one 
exception is that the children of the 





1 Sharers liable to be excluded are: true grandmother, true 
grandfather, son’s daughter, full sister, consanguine sister, uterine 
brother, and uterine sister. 
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mother may inherit along with her, be- 
cause she is not entitled to the whole 
inheritance. The second rule is that 
the nearer in blood succeeds in pre- 
ference, and we have already discus- 
sed itin the chapter on residuaries, 
A person who is mahroom, incapable 
of inheriting, cannot exclude another 
as held by our jurists ; but according 
to [bn Masood (peace be on him) he 
‘an exclude partially ¢.g., a non-Mus- 
lim, 2 murderer, and ragig (slave). ! 
But a person excluded may exclude 
other heirs according to all jurists 
e.g., two or more brothers, and sisters 
whether full or consanguine cannot 
inherit with the father of the de- 
ceased, yet they partially exclude 
the mother from a third share toa 
sixth.? 


1 Wife 1/4 
Father 3/4 as residuary 


Son (non-Muslim) 


excluded under the Muslim Law, so the 


wife take J/4 instead of 1/8. Under Anglo-Muslim Law the non- 


Muslim son cannot be 
2 Mother = 
Father = 

Two sisters = 


excluded on account of Act XXI of 1850. 
1/6 

9/6 as residuary 

excluded by the father, but they reduce 


the share of the mother from 1/3 to 1/6, If there were no sisters 
the mother would take 1/3 and the father 2/3, 


CHAPTER V 


UP a) ele He ~==Common Denominator of Fractions 
of Shares 


Pall pled - fo 25, Learn yea, that the sharers! 
Mio 3 Sid] stated in the Qoran are of two kinds: 
Aa] [Mile Sts of the first 1/2, 1/4, and 1/8 and 
Fy gl, el, of the second 2/3, 1/3, and 1/6, by 

1 The fixed shares are 1/2 1/4, 1/8; 2/3 1/3 1/6. They may 
come one by one or:jointly, in the first case asl i masala is their 
deno:ninator; when they come jointly sli masala will be the least 
common multiple of the denominators. Therefore all the possible 
denominators of the shares into which the property is actually 
or at least is originally divisible are: 2, 3, 4, 6, 8, 12, and 24, 














ILLUSTRATIONS 
| 
Makhraj 2 Makhraj 4 | Makhraj § 
Husband = 1/2 |] Husband = 1/4 | Wile = 1/8 
Sister == 1/2 | Son = 3/4 | Son = 7/8 
; Makhraj 3 : 
Matkhraj 3 Share 9/3 Makhraj 6 
Mother = 1/3 | 2 Sisters == 2/3 | Father = 1/6 
Brother =: 2/3 | Uncle = 1/3 | Mother = 1/6 
| 
: | Son = 4/6 


oe 
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woud] Eat}, us] way of doubling and halving.’ Thus 
Lia, ried de if these shares occur in any case 
yt Bland 3 st (S83 one by one then the makhrayj, 
dix! sla! (5,vlssa denominator, is that by which the 
Maw 9 ff eysw Share derives its name €.g., a half! 
ott] oye ay Cte] whose makhraj is 2 and a fourth 
ed's dey! oye ays whose makhraj is 4, and an eighth 
oe NW, LS Oye «whose makhraz is 8 and a third whose 


(rene meee rennin eevee ne ee Sete EY ART ee, 


Now it is possible to have combination of any of these fractions 
inter se with one another, e.g., 1/2, and 1/4, 1/2 and 1/8, 1/2 and 
1/6, 1/2 and 1/3, etc. 

The following chart represent the makhraj in various cases. 


| 


| | 
Makhraj | 2 | r g } 8 | 6 
ee Se nee eres eee Sees 
J 
8 8 8 | Os! 24 
| 7 | ee | | 
| 6 ( 12 | 24 | 6 | ( 





*This case is not possible under the Hanafi Law with | 
share but is possible with 2/3 shares. 

1 The Arabic phrase is, “sia! .yegmy dail” that is excepting 
half; the expression is due to the peculiarity of the language, 
that the denominator of 2 1s called isnain and not nisf. The 
literal translation becomes ambiguous vide Sir William Jones’ 
translation of Al-Sirajiyyah, 
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denominator of its twice and thrice 
the number,e.g., 6 is the denominator 
of 1/6 and so is of its double ze. 
1/3 and also of the double of that ze. 
2/3; but if half belonging to the 
first class is mixed with all or some 
of the second class then the denomin- 
ator must be 6, and when a fourth is 
mixed with all or some of the second 
class then the denominator must be 
12, and when a cighth is mixed with 
ull or some of the second class then 
the denominator must be 24,! 
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1 The followin can cram seals the combination of various 





fractions. 
Muakhraj 24 Ie i 
The fraction of 
fractions below | 
when with _ eer a — —_ 
= 
‘ 
/ | ‘ 
\ 
\ 
; \ | 
/ ! \ 
: | \ 
O rreig eee ll ee: 
1/t ae 1/3 
t.é 1/6, 1/8 Makhraj 24 
1/6, 2/3, 1/8 sie = 24 
1/6, 2/3, 1/3, 1/8... ‘; 24 (case actually not 
possible vide,jp. 131.) 
e(c., etc,, 


etc., 
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CHAPTER VI 
Increase, ‘awl 


26. The doctrine of awl is to 
increase the makhraj, denominator, 
when it fails to admit the shares, } 
Learn yea that the denominators 
are seven, and four of which are 
not liable to be increased viz, 2, 
3,4 and 8, and three of them are 
liable to be increased : thus the deno- 
minator 6 may be increased upto 10, 
by odd or even numbers;? 12 Is 
increased up to 17 by odd and not by 
even numbers; and 24 can only be 
increased to 27 as in the famous 
example known as mimbartya, ° 
where a man Icft a_ wife, two 
daughters and his both parents. In 


ea 


1 When the sum total of numerators exceed the denominator. 
The doctrine of increase operates by increasing the denominator of 
the fractions to the sum total of all the numerators, thus each 


share is reduced, 


2 6 is increased to 7, 8, 9, 10; 12 is increased to 13, 15, or 17; 
For illustrations vide pp. 34-35. 


$ The case is known as mimbariya as it was answered by Ali 


from the pulpit. 
Wife bi 
2 Daughters... 
Father ek 
Mother ts 


1/8 = 3/24 reducedto 3/27 
2/3 = 16/24 » -:16/27 
1/6 = 4/24 7 4] 27 
1/6 =m 4/24 . 4/27 
27/24 1 


184 
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fo Byil] Bud} no case 24 can be increased beyond 
irl y ye 5 iy! 27 except acoording to the view 
} Tam de ols: 9%, of Tbn masud it can be increased 
D gruae uy! ox to 31)! 

yb we My 


— gw, 
LU Bye 3 Ue’ SECTION II 
ipl 4 Usfov! , Numbers, equal, multiple, having 
oe st, common factor, and prime to 
cysoa] one another 
op tonll Cpls - ty 27. The tamasul or equality of 


Lsglue Ld gol yf two numbers denotes, the actual 
oon! UA! 3380 equality of one to the other ;? the 
ce} ott] fadakhul or concordant of two num- 
wring gf} Legs} «bers means that the smaller of the 


Te etnies od 


le.g.. a man leaves a wife, his mother, 2 full sisters, 2 


uterine sisters and a mahrum son (incapable of inheriting for 
some reasons). In this problem the difference between Ibn 
Masud and other jurists is this, that according to the former the 
mahrum son reduces the share of the wife from 1/4 to 1/8 and so 
makhraj 1s increased to 31, 


Wile ee 1/8 = 3/24 reduced to 3/31 
Mother see 1/0: == -A/24 4/31 
2 Full sisters ... 2/3 = 16/24 16/31 
2 Uterine sisters... 1/8 = 8/24 8/31 
31/24 1 


2¢g., 3=3, 4=4. The tamasul addadain are equal num- 
bers, so called because they agree and leave no fraction when one 
is divided by the other. 
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two exactly divides the other,' or wo 
may siy tadakhul implies that if we 
multiply the smaller number by a 
‘ortain number if will become the 
ereatur number? eg, 3and9. The 
tawafug (composite) of two uum- 
bers denotes that the smaller can 
not divide the greater but that the 
smaller and greater are both divisible 


by a third common factor; eg. 
S and 20 ara divisable by four, Phe 


Tabayunt of two numbers denotes 
that no number divides such 
different numbers ¢¢., 9 and 10. 


two 


ld losal] uy 
ot dell pls, 


Pas y 2 


se tne cya) | uni 
“ Kean iS west 


Oe ee oO TE HM ee 


les, 2 and 4; 3 and 6; 2 
equally. 

2 ¢.g., 3 can be increased to 6 5 3 can be increased to 12 and 
so on. 

3 e.g, Such numbers as 8 and 12 are called mutawafig. 8=4x 
2 and 12=4x3. In is termed as Juz 
mushtamil (common factor) and the number 2 in the first: equa- 


divides 4 and 3 divides 6 


these equations 4 


tion and the number 3 in the second are termed wafg, factors. 
Similaly in the case of 8, and 20, 4x2=8 and £x5=20; 
here 4 is the common factor. 

4 They have no common factor nor can one divide the. other. 
That is we find there is no greatest common measure except if at 


all, it is the number one, then such numbers are mutabyin, 
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Bye tye oy TA 28 The mode of distinguishing 
Hilal 5 Sag! /twafug between two different num- 
gel yee! gy bars is that the greater number is 
yo ye yet yt diminished by the smaller number 
gwlall y+ Qilyloie once or more often until thore remains 
sgoltye gf Byes the number one then such numbers 
footy days ¢ kel are not mutawafig ; however if there 
osl, 2 és} remains any other number then they 
, lei ay § are said to be mutawafig to that 
peigte beh oc FO naniber, ag., 2in 1/2, 3 in 1/38, 4 in 
sel gos! Sp Py and soon til §0 and above 10 
aI ie, y oat tucy would agvoo ina fraction a4¢., in 
Farsyf = 5 web LE hy the fraction of Tf and in 15 by 
K youll Ss Jaw aah tis fraction of 15 and you may use 
3 gy Vis vule accordingly. 
idol Sa epee sllyte 

Sumas toy 

Sa (Maa wy £5372 yous 
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1 i.e. 2X 2=4 and 2x5=10; the common factor 2. divides 
both of them hence they are known as tawafug by 2. Similarly in 
the case of Sand 18; 2x9=18&, and 2 xl=s; so it is tawafug 
by 2. As regards 8, aad 12 they will be fawafug by £ and 
so On. 

Tawafug by 11 would Le in the case of 22 and gd as 11 
divides them equally ; tawajfug by 18 would be in the case of 26 
and 39as 138 divides them equally; 12 would divide 24 and 386 and 
soon. Tawafug by 15 would bein the case of 30 and 45, it 
divides them equally. 

The wafgq factor is the factor other than the common factor in 
respect of any 2 numbers, ¢.y., in the case of 8 and 20 2x4=8 
and 5x 4=20, here + is the common factor and the wafg factors 
are 2 and 0 respectively. 
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CHAPTER VII 


Tashih Process of Distribution! 


29, For zashth, process of distri- 
bution of shares without fraction there 
are seven rules: Three of these rules 
appertain to stham, and rous, (the 
shares and the number of heirs) and 
four rules are related to rous and rous 
(the number of heirs and heirs.) 

380, One of the three rules is 
that if the shares are equally distri- 
buted among the heirs without leaving 
fraction then there is no necessity of 
applying the rule of zarb multiplica- 
tion, e.g., a person leaves his both 
parents and two daughters? 

31. The second rule is that if the 
share of one class, when distributed 
leaves fraction, and the number of 
shares and the number of heirs are 
mutawafiqg, then the wafg of the dis- 
agreeing numbers of the heirs is 








ae EER Ee 


1 For the working out of shares according to modern arithme- 
tical process vide pp. 95—-108 where the subject has been discussed 


more thoroughly. 


2 Father 
Mother 


1/6 
1/6 


2 Daughters 2/3=4/6 (2/6 each) 


It is a case of perfect distribution, the as? masla is 6. 


Father 


receives one share, mother receives one share and daughters get two 


shares each, 


13§ 
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ef Yyey Bun!! to be multiplied by the asl masala 
wliy phe y sig: Mle common denominator or incase of 
wy cyte’ 9 ais! wl, by the increased denominator, for 
~ wl: example, a man leaves both parents, 
and ten daughters;! or a woman 
leaves her husband, both parents and 

6 daughters.? 
gy HW! , rt 32. The third rule is that if there 
re ow yy is no fawafug between the shares and 
S yap bilge wwdyy the number of heirs, then the number 


See Oo, a a ene = — me ee 
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1 Mother 1/6 

Father 1/6 

10 Daughters 2/3=4/6 
Here 4 sihams are not divisible among ten daughters without 
fraction ; and the wafg factor of 10 is 5, for 2x2=4and 2x5= 
10, the common factor being 2. According to the rule we multiply 
6 by 5 and we get 30 thus the distribution will be into 30 


Shares ; father 5 shares, mother 5 shares, daughters in all 20 shares 
(2 shares each). 


Asl-Masala 6, Mazrub 0, Tashth 380. (6x5). 





Mother Father 10 Sisters 
1 1 4 
5 5 


20 (2 each) 


2 Husband... 1/4 = 3/12 Applying the) 3/15 
Father w. 1/6 = 2/12 doctrine of | 2/15 
Mother .» 1/6 == 2/12 increase and | 2/15 


6 Daughters ... 2/3 8/12 reducing { 8/15 


—~—-— shares we get | —— 
15/12 J 
The awl here is 15, And 8 shares are not divisible among 6 
daughters without fraction ; the wafq factor of 6 and 8 is 3, the 
common factor being 2. Applying the rule we multiply 15 x 3=40 
hence the husband is entitled to 9 shares, father 6 shares, mother 
6 shares, and 24 shares are given to the six daughters (4 shares 


each ) * 
Asl-Masala 12, Aul15, Mazrub3, Tashih 45. (15%x3), 


Husband Mother Father 6 daughiters 
3 2 2 8 


g 6 6 24 (4 each) 
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of heirs (which is not divisible by the 
stham without fraction) should be 
wultiplicd by the esl aasala common 
denominotor and in case of aiel by the 
increascd denominator @@, a& man 
louves his fathc? and mother, and five 
daugiters ;! 


Or 2% Women leaves her 


husband and five full sistors.? 


e¥e> 


30. OF the four rematning rules 
the iirst is that when on division (ol 
shares) between tho nambers of the 
heirs of two classes or more a fraction 
is left and the numbers of het 
mutamasil, then any  aeeiacimasel 
nay be multiplied by the 
common denominator asl masala, 6.2., 
a person leaves 0 daughters, 3 


srandwothers, 3 uncles.3 


Po abe 


pumber 


true 


ene ere ee 1 a oe ee ns 


= 1/6 
= j10 
2/3 = 4/6 


The asi masala is 6, but 4 sihams cannot be distributed amony 
the five daughters without fraction aid -i and ) ave no common 


factor, 


2 Husband 


Applying the rule we multiply the nteater of ews by th: 
common denominator that :s 6x 530. 
5, mother 5, and 5 dauchters 


‘therefore father recetves 
Ss receive 2C shares, 


1/2=3/6 Applying the doctrine } 3/7 
5 Full sisters 2/5=4/0 


of awl we gel 


J 4/7 


Here 4 shares cannot ‘e distributed amung the five full sisters 
without fraction and 4 and 5 have no coriamon factor, so according 
to the rule, the denominator increased awl, i.e., 7 is to be multiplied 


by 5, we get 3) thus the husband takes 15 shares, and ” 


sisters 


2) shares, that is each sister 4 shares. 


386 Daughters 


3 True srandmothers 


3 Uncles 


The asl mitsala here is 6. 


2/3= 4/6 
1/6 
1/6 
It will be noticed that 4 shares are 


not divisible among 6 daughters without fraction, and the wafg 


or of July tr 

Bafaie ofsct} ae 
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34, And the second rule (of this 
class, which is really the fifth) is that 
it the numbers of some classes of 
heir are mutadakhul to (multiple 
of) the number of other classes, then 
the largest number of heirs should be 
multiplied by the asl masala, common 
denominator ¢.g.,% person leaves 4 
wives, 3 true grandmothers and 12 
uncles.! 

35. The third rule (of this class 
which is really the sixth) is that if 
some of the numbers of the heirs are 
mutawafigq, (that is, have a common 
factor) then one should multiply the 
wafq of the first number by the second 
number and multiply the product by 
the wafg of the third and if the result- 
ing product is mutawafiq with the 
third otherwise by the whole, then 





A EN TE A eS APO 


factor of 6is 3. 2x%3=6;2x%2=—4, 2 being the common factor. 
All numbers become mutaim zsil. Hence multiplying 6 by 3 we get 
18 and the distribution is as follows: 6 daughters receive 12 
shares, 3 true grandmothers 3 ‘shares, that is, one each, and 3 
uncles 3 shares, that is, one each. 


14 Wives 1/4 =3/12 
3 Grandmother 1/6=2/12 
12 Uncles 7/12 residue 


The asi masala here is 12, and the largest number among the 
classes of heirs is 12 uncles, the numbers 4, 3 and 12 are mutada- 
khul, hence we multiply 12 by 12 and get 144, and the distribution 
is to 4 wives 36 shares, each 9 shares, 3 true grandmothers 24 


shares, each 8 shares ; 12 uncles 84 shares, each 7 shares. 
1.4 
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multiply by the fourth; and finally 
multiply the resulting product by the 
asi masala common denominator. ¢.¢., 
a person leaves 4 wives, 18 daughters 
15 true grandmothers and 6 uncles, ! 

36. The fourth rule (of this class 
which is really the seventh) is that 
if the number of heirs is mutabaytn 
i.¢,, prime to one another and have no 
common factor one should multiply the 
first number by the whole of the 
second, and multiply the product by 
the whole of the fourth and the result- 
ing product by as! masala common 
denominator itself,e.g., a person leaves 





1 The author of the Sharifa works out the sixth and the seventh 
rules in a different manner, vide pp. 105—107. 


4 Wives 
18 Daughters 


15 True grandmothers 1/6 = 


6 Uncles 


1/8 = 3/24 
2/3 = 16/24 
4/24 

residue = 1/24 


The asi masala here is 24. As regards number 4 and 18 the 


wafg of 4and 18 is 2. The rule is to multiply wafg of the first 
by the second number. lherefore 2x 18=36. Now as regards the 
product 36 and 15 the wafq of 15 is 5; so we multiply 36 by 5 and 
get 180. As regards 180 and 6 the numbers there is tadakul, so 
there is no need of multiplication. The final multiplication is by 
the product into the as? masala that is 24 x 180 and we get 4320 
shares which are distributed as follows :-— 


4 Wives » RECEIVE 540 shares, each 135 shares 
18 Daughters oe = gs S 2BBOCis,si«yg i160 S—=, 
15 True grandmother... 5 7200, yg og) 48. i, 
6 Uncles sae i 180 6, 6,  30..,, 
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wlse wy ily 2 wives, 6 true grandmothers, 10 
ferwy oly yte , daughters and 7 uncles.) 





ie plac] 
12 Wives ree = 1/8 3/24 
6 True grandmothers... 1/6 4/24 
10 Daughters vee 2/8 16/24 
7 Uncles residue 1/24 


The asi masala here is 24. The number of wives two and the 
shares 3 are mutabayin, thus we retain 2, similarly 6 and 4 are 
tawafug by 2 so we retain 3, half of 6, similarly 10 and 16 are 
tawafug by 2, so we retain 5, and we see that 7 and 1 are muta- 
bayin. We multiply all these 2x3x5x7=210, we get 210 and 
multiplying it with as? masala 24 we get 5040 shares distributed 
as follows. 


2 Wives .»» 630 shares, 315 shares each 

6 True grandmothers 810 , 140 , ~ ,, 
10 Daughters .»» 3360 » 336 3 5 

7 Uncles we 210 ” 30 ” ” 


The following is the Arabian method of representing these pro- 
blems in a diagram. 





(vi) Asl-Masala 24, Mazrub 180, Tashth 4320. 
4 Wives 18 Daughters 15 Grandmothers 6 Uncles 
3 16 4 1 
940 2880 720 180 
(135 each) (169 each) (48 each) (30 each) 
(vii) Asl-Masala 24, Mazrub 210, Tashih 5040. 
2 Wives 10 Daughters | 6Grandmothers 7 Uncles 
3 16 4 1 
630 3360 840 210 


(315 each) (336 each) (140 each) (30 each) 
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SECTION I 


37. And if ye require to find 
out the share of each class of sharers 
by the process of tashth, then 
multiply the share assigned by the 
maszrub product, which you had mul- 
tiplied with the asl masala and what 
ye shall obtain will be the share 
assigned to that class. And when 
ye require to find out the share 
of each member of that class, then 
ye must divide that number which 
was assigned to each class, in terms 
of the masala by the number of the 
heirs, then multiply the quotient 
by the mazrub, the resulting product 
will ba the share of each member 
of the class, Another mtehod is to 
divide the mazrub, product, by any 
class that you desire, then multiply 
the quotient by the share assigned to 
that class, and the answer would be 
the share of each member of the 
class.!| Another method is to employ 


1 To illustrate we take the example from the (Sirajiyyah vii rule), 


Two Wives ‘3 = 


Six True grand- 1 _ 


mothers 6 
2 


Ten Daughters 7 


Seven Uncles... residue — 


3 3 6 630 3815 
yy cach q | in all w= 5UA0 odd each 
4 4 24 840 «MO 
wi" igs” «tga BONO Boao SO 
16 16 160 3360 336 
94" 940 ” 40 45040 5040 aor 
t at 7 _ 210 _ 30 
24 89168 ” 168 5040 5040 = 


Masala=24, Mazrub=210, Tashih=5040 (24x 210), 
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dla} ye = aly the rule of mtsbat (the rule of ratio 
x5, wf SS and proportion); and it is a clear 
kuui)! gy gh gS | method, that is first ascertain the 
It, @dy —ilyny ratio of the shares of each class with 
ey SS pls qa reference to the number of shares 
ade jJf Mu fol ye and then according to the method 
json 3 Joye pqs) Of ratio and proportion the share 
op ad? Sb fie may be given from the mazrub.' 


ot mls JF ogytal 

= wp] Ns sa | 

The Sirajiyyah says: Multiply the share assigned which is 
3 in the case of the wives by the product mazrub 210 and we 
get 630, and similarly multiplying 4 by 210, we get 840, the 
shares of six true grandmothers and so on; in order to obtain the 
share of each member of the class the Sirajiy yah suggests that we 
divide the product which was assigned to that class by the num- 
ber of heirs, e.g., divide 630 by 2 and we get 315 shares assigned 
to each daughter, and by dividing 840 by 6 we get shares assigned 
to each true grandmother 140, and so on. 


Again the mazrub, product, 210 in the above example is to 
be divided by 2 the number of the heirs and multiplying it by 3, 
the share assigned we get 210/2 x 3=315, the share of each wife; 
and similarly 210/6 x4=140, the share of each grandmother. 


1 In the seventh example which we have taken, the mazrub is 
210 and the ratio of the number of wives to shares is 2: 3. 
4.€.,,2: 2103: 3:? 
210x3 
1.€ *) 9 





7 aoe ee ae ee 
ne ee ee ee tr ee 





= 315 shares each. 


Taking the seventh example, the following method of ratio and 
proportion may also be suggested: 
Wife True grandmothers Daughters Uncles 
3/24 4/24 16/24 1/24 
The total shares by fashih are 5040. 
Now 24:5040 :: 3:? 
5040x3d 
4.€., — 3 
24: 5040 ::4:? 
5040 4 
24 


= 630, the/share of wives, each wife getting 315. 


= 840, each true grandmother receiving 140, 





etc.. etc. 
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SECTION II 


wi i] Kawd 9 de oe 


slayll, Bye Rules of Distribution of the Property 
! among Heirs and Creditors 


oe flo: ra 38. If the fashth and tarka, the - 
BO) 5 eas ye inheritance, are mutabayin' then 
olan Ladd Kile multiply the share of each heir 
asdll ye yy § received by tashih by the farka and 
euils SH owe _§ divide the product by the tashsh 
ean} Isle + de 6.2, a person leaves two daughters 
olel 5 goed and both his parents and a ¢arka, 
-" ito Faw 0 , property, consisting of 7 dinars.? 





1 The Sirajiyyah has not dealt the case of tamassul, because it 
is a simple case, é.g. a person leaves his both parents, and four 
daughters and a tarka of 6 dinars, 

Father = 1/6 ; Mother=1/6 ; Four daughters 2/3=4/6 
The asi masala is 6 and tarka is also 6, there is no difficulty 
since they both are tamassul. 

2 This example is not found in several editions of the Sirajiyyah 
and it has not been translated by Sir William Jones whose _trans- 
lation of the whole section is not clear. 

Two Daughters 2/3=4/6 

Father 1/6 

Mother oes 1/6 


6/6 
The asi masala here is 6, and the tarka is 7; 6 and7 are 


. SHARE OF AN HEIRX TARKA 
mutabayin the rule is) —————--—_-____— 


TaASHIH 
7x4 4 
i.e. Two Daughters= = fe 
1x7 _ po 
Mother a |= 1; 
‘Lx 1 


7 
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oe gS ate 9 39. Now if the ¢arka and tashth 
isle SW , eis] are mutawafiq tho rule is to multiply 
myly pl cys the share of each heir received by 
Sy dt easaill ye tashth by the wafg of the tarka 
jst Gd nui! 6 8] and divide the resulting product by 
qb aml! i, the wafg of the tashth, the answor 
§ Sylf93 Cae would be the required share. The 


eel 








= 





~~ eee 


The Sharifa gives the following example to illustrate this 
rule subject to awl:— 
A women leaves her husband, her mother and two full sisters 
and a tarka of 25 dinars 
Husband... 1/2 8/6 Applying thedoctrine] 3/8 
Mother ... 1/6 1/6 ofAwl and reducing } 1/8 
' Two Sisters 2/3 4/4 the shareswe get J 4/8 


1 
The awl here is 8 and the tarka 25, are mutabayin, 


_ SHARE OF AN HEIR X TARKA 
Hence the rule is --—~ -: —— 





-TASHIH 
3x 25 3 
1b, Husband = ~ = a 
1x25 l 
Mother = a 36 


ieee ead ee 
Two sisters yg = “3 OF each, ) 
According to the modern method it would be as follows :— 
3/8 of 25 = IT 


ll 


8 
1/8 of 25 = gi 
3 
4 
4/8 of 25 = 1a 
Asl Masala 6, la 6, Avl, 8. tarka 25 
Husband Mother Two Sisters 
3 1 4 
9° 3. 12° 
"8 8 8 


[ each 6. ] 
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rule has been suggested with a view 
to find out the portion of each 
heir,} 

40, But in order to know the 
portion of each class of heirs, the rule | 
is to multiply the share of each class 
of heirs received per masala by the 
wafg of the tarka and then divide 
the product by the wafg of masala 
common denominator provided there 
was tawafug between the ftarka and 
masala; and if they were muta- 
bayin, the rule is. to multiply the 
share of each class of heirs by the 
whole of the tarka and divide the 
resulting product by the masala and 


sane knee neeemnatiemeneennanel 








1 Taking the same example of husband, mother and two sisters 
let us suppose that the tarka consists of 50 dinars, so there is 
tawafug between 8 and 50 by 2; 2x4=8 and 2x25=50; wafg 
factor of 8 is 4 and the wafg factor of 50 is 25. Now the rule is 
SHARE OF AN HEIR X twafg OF TARKA 





a EO es CY Ne 


wafq OF TASHIH 


Therefore 
3% 25 3 
Husband as = 187 
1x 25 1 
Mother ="G7 = 67 


4x2 
Two Sisters = athe = 25 


( each sister 125) 
4 2 


According to modern method it would be as follows: 
3/8 of 50= 183 
1/8 of 5064 
4/8 of 50 = 25. 
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the answer would be the share of the 
class in both cases.’ 
es] ls dh] - 41, As regards payment of debts, 
ye we Cf yo the debt of each creditor is to be 
Sly of aw treated like the share of each heir in 


aes a a 











Or i Ons RE 


1 The principle govern ng the rule to ascertain the share of an 
heir or class of heirs is necessarily the same that is if the masala 
tashih and Tarka are mutawafiq the rule is 


SHARES OF THE CLASS x wafg OF Tarka 








BR _soOr if they are mutabayin 
wafk OF Tashih (masala) y nutabayt 
4 le | SHARES OF CLASS x Tarka : 
e uv € 1S ‘ ley perenne, gs a ¥ ee ie oD. W y S r 
me (itsala) Tashih €.g. a Woman leaves he 


husband 4 uterine sisters and 2 consanguine sisters, and she leaves 
Ks. 30. (or Rs, 32). 


Husband 1/2 3/6 Applying } 3/9 


4 Uterine Increase, | 
Sisters 1/3 2/6 reduce the $2/9 
2 Consanguine shares | 
Sisters 2/3 4/6 Jj 4/9 
9/6 1 


The awl here is 9 and suppose the tarka is Rs. 30; therefore 
there 1s tawafug by 3 between 9 and 30 and the wafq factors are 
3 and 10 respectively. 

SHARES OF CLASS X wafg OF TARKA 


The rule is Wafg OF Tashih 








3x10 2 2 
Husband 3 = Rs, 10, 4 Uterine Sisters x= = Ks. 05 


4x10 1 
2 Consanguine Sisters “37 = Rs. 135 


According to ordinary method it would be 
2 
3/9 of 30=Rs. 10; 2/9 of 30=Rs. 6-3-5 4/9 0f30=Rs. 13 


In the same example Suppose that the Tarka is 32. Now the 
masala awl 9 and Tarka 32 are mutabayin thus the husband 


2 6 2x 32 1 

receives > = 10> * 4 uterine sisters aaa = 7 9 
; 4X32 2 
2 consauguine sisters —p Huy 
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tese y (ell_3 working out the problem and the sum 
cial! Vie poll total of debts are to be treated as the 
BO! 3 of yl » ‘ashth; and if there is any fraction 
6)! lawl ya sin the tarka, then tirst apply the 
ch | att iuJ{, method of tashth and thereafter pro- 
yu} win ye Lge! ceed as above mentioned. 

“ slinwyle &a rs e 


SN ee A a I GE ONE ee: —— 


1 The Muslim Law insists that the debts must be paid first and 
if the property is sufficient to pay all debts there would be no 
ditficulty. In case the amount of debts exceeds the property the 
payment to each creditor will have to be rateably reduced. Dis- 
cussing this topic the author of the Sharifa suggests this example: 
that a person dies leaving 9 dinars as his property and he owes to 
one creditor 10 dinars and to another creditor 5 dinars, It is 
obvious that debts cannot be paid in full from this estate as the total 
amount of debt is 15 dinars. 

The author states the following rule with aview to reduce debts 
proportionately. 

ANY DEBT x wafg OF TARKA 
wafg OF DEBTS 

As regards the farka 9 and debts 15 they are mutawafig 

3xX3=93x5=15 wafg factors are 3 and 5 respectively. 


. 10x 9x3 
fe hia ink 














The modern method would be as follows : 
15:9: 10:2 
9x10 ; 
“15 
and 15:9::9:? 
9X9d- 
“15° 
Thus one creditor will be paid 6 and the other creditor will 
be paid 3. 
If the numbers are muta-bayin different rule will be 
applicable ¢.g.,a person leaves 13 dinars, Here tarka and the sum 


qs! 3 Ba 


as Sh ye fg 


CAS] ys kalau 
oe Re wl 6 
HW aye de Bl 
qs pes 6!y coi 
x Gad dle ole 
pid yt gs 
5 oye SPS 
penn 9D ghee 
we Fayly — S55,! 
o taal elle 
he . 7 


total re debts 15 are seinrabasins 


as follows: 


TARKAX ANY DEBT 
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SECTION III 
ON 
Deduction 


42. Tf any person is prepared to 
compromise and take some particular 
thing out of the ¢arka then the share 
of that person would be reduced 
in the fashth and the residue will 
be distributed among the other heirs 
ip terms of their shares, e.g. woman 
leaves her husband, her mother and 
her patornal uncle, and husband is 
prepared to compromise in what was 
the dower due from him to the wife; 
then he would not be counted among 
the heirs and the balance of the 
tarka would be distributed between 
the mou and a uncle, mother 


— ee ree 


The aie of the Sharifa is 


Sum TOTAL oF DEBTS 


_ ib x 10 
Ve “LD: 


13 x D 
and - TE 


= 4 


: 
- 
] 
3 


And according to the modern method the same rule would be 


applicable thus : 
15: 13;:10:°? 





13 x 10 a 
ie. a5 = 53 
and 15:138::5:? 
13 x 3 1 


ll 


1.66 ate ": 45° 


4 
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il lap pytey dud receiving 2 shares and the uncle one 
ol By pal i} share.' If a person leaves his wife, 
~ pel Feu four sons, and one of the sons compro- 
mises in lieu of something, then he 
would be excluded and the remaining 
tarka will be divided into 25 shares, 
the woman receiving 4, and the sons 
7 cach? 








te 1 ne Cremer 


1 If the uncle and mother were the only heirs the distribution 
would be 1/3 to the mother and the residue to the uncle. But the 
Sirajiyyah assigns contrary shares and the Sharifa explains that 
the procedure has been adopted with the consensus of the jurists, 

The distribution takes place in this manner :— 

Husband 1/2 3/6 

Mother 1/3 2/6 

Uncle (residue) 1/6 

Therefore in this case the mother takes twice as much as the 
uncle and this proportion ought to be maintained although the 
husband actually takes nothing since he has compromised not to 
take his share and is not to pay the dower. 

Similarly if the uncle compromise even then the distribution 
would be 3 shares to the husband and 2 for the mother; and if the 
mother compromises, then 3 for the husband, and 1 for the uncle. 

If a person leaves his wife, mother, and an uncle 


Wife 1/t 3/12 
Mother 1/3 4/12 
Uncle residue 9/12 


If the wife were to compromise on something, say, she takes 
some valuable jewellery, then we shall take away her share 3 and 
the division of the balance of the property would be given to the 
mother 4 shares and the uncle 5 shares, 


2 Wife 1/8 4/32 
4 Sons 7/8 28/32, each 7/32. 


In this case the fact of one son going out would make the pro- 
perty divisible into 25 shares instead of 32, i.e, 32—7= 25. 
Some editions of the Sirajiyyah do not contain this example. 
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CHAPTER VII 
The Doctrine of Return, Radd 


43, ‘The doctrine of return, radd, 1s 
the opposite of the doctrine of increase. 
If some residue is left over and above 
the shares of the sharers entitled, 
and there is no claimant to it, the 
surplus is returned to the sharers 
except to the husband and wife,' in 
proportion, to their share of the in- 
heritance. And this is the view of our 
jurists in conformity with the opinion 
of the general companions of the Pro- 
phet.2, However Zaid is of the opinion 
that the residue is to be given to the 
Bait-ul-mal, Public treasury, and his 
opinion is adopted by Imam Malik 
and Imam Shafi‘i.3 


-————- ere ee arene a a, NNER 


1 Ibn Abbas takes the view that the husband, wife and true 


grandmothers are not entitled to the return, but the Hanafi jurists 
speak about the husband and wife only, so if there are no other 
sharers, or residuaries, or distant kindred then the husband or wife 
take the residue by return. There are eight sharers entitled to the 
return, one male and seven females, namely uterine brother, and 
uterine sister, daughter, son’s daughter, full sister, consanguine 
sister, mother and true grandmother. 


The father and true grandfather are sharers as well as residu- 
aries so when they co-exist with sharers there is no return at all. 


2 Sir William Jone says “Ali and his followers,” but these: 
words do not occur in the Arabic text, and he also mentions Urwah 
and Alzuhuri as supporters of the view adopted by Zaid, again 
these names do not occur in the text of the Sirajyyah but the 
statements are correct. 


3 However in the absence of the public treasury even under the 
Shafi law the sharers will be entitled to the return. 
168 
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44, The doctrine of return has 
four cases, The first case is when 
there are one kind of heirs who are 
entitled to the return there being none 
who is not entitled to the return, then 
solve the case according to number 
of the heirs, e.g. A person leaves two 
daughters, or two full sisters or two 
true grandmothers. Here masala, the 
solution is in division by two, The 
second case is when there are heirs of 
two or three kinds entitled to the 
return there being no others who are 
so entitled! then the mzsaia, solu- 
tion, of the case is according to their 
shares. That is the masala is two if 
there be 2/6, or by three when there 
are 1/3 and 1/6, or by four when 
there are 1/2 and 1/6, or by 5 five 
when there are 2/3 and 1/6 or 1/2 
and 2/6 or 1/2 and 1/32 The third 





1 In case of the Return there may be one, two or three classes 
of heirs but there cannot be more than three classes, 
2 Cases of masala, 2, 3, 4, 5, are as follows :— 
(i) Two daughters 1/2 each by return and as sharer. 
(11) MOther..scscsessssesesceseereed /O.cereereveeed /6..0000 1/3 
Two uterine brothers......1/8..0s0+.++0002/6.000..2/3 


The masala here is 6 but there being residue, the distribution 
will be 1/3: 2/3 that is 3 as masala radd by reason of return, 








Masala 6, Masala radd 3 
Mother 2 uterine brothers 
1 2? 
(111) Daughter......1/2......3/6 
Mother. eeecovesconeetas .1/6 
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case is when there is with first case 
co-existing some one not entitled to 
the return, in this case first assign the 
share to this person, not so entitled, 
in terms of the lowest denominator 
makhraj7, and it is well if the residue 
is distributed exactly with the num- 
ber of heirs, as in the case of a woman 
who leaves her husband and three 
daughters.! However if the residue 
is not so divisible then multiply 
wafq of the number of heirs by the 
makhraj denominator of the persons 
not entitled to the return provided the 
number of the heirs and the residue 
are mutawafig, e.g. a woman leaves 
her husband and six daughters ? 





Here the masala is 6 and there being s residue the distribution 


will be 1/4: 


3/4 that is masala radd is 4. 


(iv) Two daughters....2/3.. eH .increased to by return...4/5 


MOthCh ccoesccsivesvansteeve D ) Gvcxadeswisivsusesdadeaseeewbeaeaes 1/5. 
Here the masala is 5. 
' Husband........ 1/4. 
Three daughters.....3/4 as sharers and EA return. 
2 Husband......... Saichies 1/4... dieueeusansbaveesechs betvantesene] © 
Six daughters. ......ccces 3]... baeaats “each 1/8.. sever cocececeill rall 6/8 


The masala here is 4, but 3 shares cannot be distributed among 
6 daughters, however 6 and 4 are tawafug by 3. The rule is wafg 
of number of heirs multiplied by the denominator, 2x 4=8 and the 
distribution will be 2 shares to the husband and 6 shares to the 
daughters, one each. The problem may also be solved as indicated 
above by ordinary arithmetical process. 


Masala radd 4, Masrub2, Tashih 8. (2x4). 


Husband 
EE 4 
2 


6 daughters 
3 


6 


Seton anmemenemnenemnenmnt 
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Five daughters... 
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if the number of heirs entitled to the 
return and that of the residue are not 
nutawafig then multiply the total 
number of the heirs by the. makhraj 
denominator of the shares of those not 
entitled to the return, and the answer 
is the required solution masala, e.g. a 
womin leaves her husband and five 
daughters.' The fourth case is when 
there is with second case co-existing 
some one not entitled to the return, 
then divide the residue (that is what 
remains from the makkraj denomin- 
ator of the person not entitled to the 
return) among the sharers, if it is 
divisible exactly so much the better 
and that is possible only in the 
following case, that is when wives 
take 1/4, and the residue 3/4 is 
distributed in thirds among the rest 
of the sharers, e.g. a person leaves 
his wife, four true grandmothers, and 


5 eee eaecteeneteamast 5/20 
pO Aveeused) 20 COC es oesienes vevooeed all 15/20 


Here 3 and 5 are mutabayin. 


The rule is to multiply 0x 4=20 distributed as above. 


Husband 


ww 


9) 


Masala radd 4, Mazrub 5, Tashih 20 (4x5) 


5 daughters 
3 
15 
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Lewy Willy easy ivlas; six uterine sisters.' However if the 
residue is not divisible then multiply 
the number of persons entitled to the 
FL 3 tale op Vy return by the makhra7 denominator 

of the person not entitled to the 
wr thy ae oO» Ux return, and the product will be the 
makhraj denominator of both classes, 
é.g., ® person leaves 4 wives, 9 


prow oydt elas 


ur dt be ale oy 











1 Sir William Jones in his translation gives an example thus 
“if there be a wife, and a grandmother, and two sisters by the 
mother’s side” but the Arabic text of the Sirajiyyah gives the 
above example. In the former case the distribution will be 


(i) Wife ves LA 
Grandmother wee It 
Two uterine sisters ... 2/4 
bi) Wilesiiasesas b/ 4s. csesesinecvssevssodversisveel 4 
Four true grandmothers... 1/6........1/3 of 3/4 Residue...1/4 
Six uterine sisters...1/3...2/6.......2/3 of 3/4 Residue...2/4 
Ld csscadennsuapenapeswwew saqwedeesies 12/48 


each 1/16 in all 4/16.......s0+ecee0...12/48 each 3/48 
each 2/24 in all 12/24.......0000...24/48 each 4/48 

The above is worked by ordinary arithmetical process. 

The arabian method is as follows : 

The masala is 4 and the number 4 of true grandmothers and 1 
the share are mutabayin so we reserve 4. The number 6 of 
uterine sisters and 3 of the shares assigned are tawafug by 2 so 
we reserve 3 (half of six) and 3 by 4=12 and multiplying it with 
masala that is 4x12 we get 48 shares dis‘ributed as follows to the 
wife 12 shares, to the true grandmothers 12 shares, 8 each, and to 
4 uterine sisters 24 shares 4 each. 


Masla radd 4, Mazrub 12, Tashth 48 (4x 12) 


Wife 4 True grandmothers 6 Uterine sisters 
1 1 2 
12 12 24 
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oy Jy L83 cee daughters 6 true grandmothers.! And 
: multiply the share of those not en- 
um ie rl lo titled to the return, by the denomin- 


YL lad ; ator of persons entitled to return 
Ue Palin and the shares of persons entitled to 
thd} yeturn by residue makhraj in the 

share of those not entitled to the 
return, thereafter if there is a fraction 
in respect of some or all then adjust it 
by the rules discussed previously. 


mates pre, 


ny 


1 By the oridinary arithmetical process, 
Wives take 1/8, and the residue 7/8 is to be divided between 
daughters, and true grandmothier in the ratio of 2/3: 1/6 or 4: 1 

4 wives 1/8 5/10 

9 daughters 2/3 4/6 4/5 of 7/8 residue 28/40 

6 true grand mothers 1/6 1/6 1/6 of 7/8 residue 7/40 

continuing : 

4 wives each 5/160 inall 20/160 180/1440 each 45/14440 

9 daughters ,, 28/360 ,, 252/360 1008/1440 __,, 112/1440 

6 true grand mothers 7/240 ,, 42/210 2562/1410 _,, 42'1440 

L.C.M.—160, 360, 240=1440 

By the Arabian method the ¢ashih is 40. We find that the 
number of heirs are 4, 9 and 6 and they are mutabayin with 
respect to the shares assigned, viz. 5, 28 and 7 respectively, but 4, 
6 are mutawafig by 2 hence we multiply 2 by 6 and get 12; 
12 and 9 are mutawafig by 3 thus we multiply 12 and 3 and get 
86; multiply the product 36 by the ¢ashihk masala 40 and we get 
1440 which is distributed as above. 

In other words the L.C.M. of 4, 9 and 6 is 36 which is 
multiplied by the masala 40 and we get 1440. 

It is thus distributed: to four wives 45 shares or 9 shares 
each, to nine daughters 1008 shares or 112 shares each, and to 6 
true grandmothers 252 shares or 42 shares each. 


Masala radd 8, Tashih 40, Final Tashih 1440 (36 x 40) 


4 Wives 9 Daughters 6 True grandmothers 
5 28 7 
180 1008 252 


(each 45) (each 112) (each 42) 
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CHAPTER IX 
THE 


Division concerning the Right of 
the Paternal Grandfather 


45, Abu Bakr Siddiq (peace be 
on him) and those who have adopted 
his views among the companions of 
the Prophet say, “full blood brothers 
and consanguine brothers do not 
inherit along with the grandfather,” 
And this is also the view of Imam 
Abu Hanifa and the fatwa is given 
according to this view.! However 
according to Zaid bin Sabit the 
grandfather and the full brothers 
or consanguine brothers inherit 
with the grandfather and this is 
the opinion of them (the Sahiban, 
Imam Abu Yusuf, and Muham 
mad) as well as of Imam Malik and 
Imam Shafi‘i, (peace be on them). 
The grandfather takes the best share 


1 Among those who adopt the view of Sayyadna Abu Bakr we 
may mention among the companions of the Prophet, Ibn Abbas, 
Ibn Zubair, Ibn Umar, Hazifa‘a binul Yaman, Abi Saeed Hazri, 
Abi bin Kab, Maaz bin Jabal, Abi Musa Ashari, and Hazrat Aisha 
Siddiqa. Among jurists we may mention Hazrat Sharih, ‘Ata, 
Urwah bin Zubair, Amar bin Abdul Aziz, Hasan Basri and Ibn 


Sirin, 
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in muqasima the actual distribution 
of shares or a third of the whole 
estate. The mugasima is this: 
that the grandfather will be counted 
as a brother among the brothers 
and the consanguine brothers will 
enter into the inheritance along 
with the full blood brothers with 
a view to prejudice the share of the 
grandfather, and when the grand- 
father has taken his share, the 
consanguine brothers will be ex- 
Cluded, the whole residue being 
given to the full brothers, except 
when there is a full blood sister 
who will receive her legal share, that 
is, half of the whole proporty 
after assigning the share to the 
grandfather and if there is residue 
that would go to the brothers of the 
half blood and if no residue remains, 
nothing will be taken by the half- 
brothers. Such would be the case 
when a man leaves a grandfather, a 
sister by the same father and mother 
and two sisters by the same father, ! 





1 Is we work out the problem according to Zaid, the grand- 
father taking in the capacity of a brother we have : 


Grandfather 
Full sister 


Two consanguine sisters (residue) 


2/5 4/10 8/20 
1/2 5/10 ——-10/20 
1/10 2/24 


Grandfather equal to 2 sisters; therefore there are five sharers 
and the share of a male would be 2/5 and the residue is for females: 
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But if, in the above example, there 

was one consanguine sister only, then 

nothing would remain for her.' 
pet labs] sty > 4 46. If some one entitled to a fixed 
Jel Ge ssl ays legal share is mixed with them then 
ey ow Ki]yye¥/ after assigning share to him the 
ay eo grandfather is entitled to the best of 
_@l 25 Uf, el, oe, the three courses. See the case of the 
wise!) doa, osf division in the case of a woman who 
ake (wow L!y cdf, leaves her husband, a grandfather, 
ity Boag oss (ff and a brother,? or a third of the 
sues ss IS yyy residue is given when a man leaves 
fu cy) os! Jy a grandfather, a grandmother, two 


——eeee 
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since the full sister must take half it will be 3/5 —1/2, that is, 
leaving 1/10 for the 2 consanguine sisters. The primary 


distribution masala is 10 but since 1 share cannot be divided 
between 2 sisters without leaving a fraction we raise the denomin- 
ator by Tashih to 20. 


1 ¢.9. 
Grandfather 1/2 
Sister 1/2 


consanguine sister (no residue left over). 


The grandfather is equal to 2 sisters; so there are four 
sharers; male taking the double share, grandfather would receive 
1/2 ; and since the sister must receive her legal share of 1/2, the 
estate is exhausted leaving nothing for the consanguine sister ; 
in the first example, there being 2 consanguine sisters, there were 
5 shares, hence some residue was left over for the consanguine 
sisters; the share of the grandfather was reduced, but here there is 
no residue left over at all. 


2 Husband 1/2 2/4 
Grandfather residue 1/4 


Brother 1/4 


(The husband takes 1/2, and the grandfather and brother 
would take the residue 1/2 equal by i.e. 1/4 each). Here the 
grandfather takes 1/4 in the supposed capacity as a brother, 
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brothers and a full sister! and a 
sixth of the whole estate is given 
when a person leaves a grandfather, 
Sut hd kate lel 2 grandmother and a daughter and 
corto 2"? two brothers? and when a third of 
Jo) ys (wo the residue is the best share for the 
RB J Utd! grandfather and out of the residue 
Yo te wal 3 the third cannot be deducted then 
a a LS : 
multiply the denominator of the third 


8 Mad fel 5 et 
bry lasiy lon ES5 


RN YE TO I A ees Sm ee eee ee an a nee ee vee ee remem 


1 Grandmother 1/6 8/18 
Grandfather 5/18 0/18 
Two brothers } 4/5 of 10/18 8/18 

s residue 10/18 
Full sister J 1/5 of 10/18 2/18 


(Grandmother takes 1/6 ; here the rule suggests that the best 
share is 1/3 of the residue ; it is 1/3 of 5/6 tie, 5/18. The other 
course would be that grandfather takes as a brother among the 
brothers, in which case his share would be 2/7 of 5/6 or 5/21, 
there being 7 sharers (1 grandfather is equal to 2 sisters, 2 brothers 
are equal to 4 sisters, and 1 sister thus the whole is equal to 
7 shares), Now 5/18 is better than 5/21, and the third alternative 
is that the grandfather may take 1/6 as a sharer. Now 9/18 
is better than 1/6 also; therefore the best course is 1/3 of the 


residue. 
2 Grandinother 1/6 2/12 
Grandfather 1/6 2/12 
Daughter 1/2 ~— or 3/6 6/12 


Two brothers residue or 1/6 (each 1/12) 2/12 
The Sirajiyyah suggests that the best course for the grandfather 
would be to take 1/6 his legal share and this is obvious because the 
grandmother takes 1/6 and the daughter takes 3/6, the residue is 
2/6 and if he shares along with the two brothers as a brother he 
would take 2/3 of 1/6 which would be 1/9 and 1/9 is less than 
1/6. Similarly 1/3 of the residue would also be 1/9 which is less 

than 1/6. Therefore the best share is 1/6, | 
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yo of pels by the masala.’ If a woman leaves 
Lasy) abe al] 6) ext hor grandfather, her husband, a 
wy! aly Gest! daughter, and her mother and her 
YH} osllee ps kols full sistar or consanguine sister’ , 
Po By sSl Bandl lS then in this case also 1/6 is the best 
Wt edly aay oly o9; share for the grandfather and the 
wield! oil Ody! pl, doctrine of Increase becomes appli- 
pwralos, Wf, cable and the sister takes nothing. 
salad Cialeail, Learn ye, Zayad bin Sabit (peace 
ed Uw J! aa be on him) has not put the sister 
ba fie S30 yiawis by the same father and mother or 
ys> Sault] ytd! the sister by the same father to 
Su oe lel ost share with the grandfather except 
gitiy inn J} yy in the case of famous masala known 
Ertewy pt fring daw yo as Akdarya, that is a person leaves 
lyel Sif, Gd Swf a husband, mother, grandfather, 
epee SB 05} de ye sister by the same father and mother 
wy 8 YI &yaS} eye or consanguine sistor.? If instead of 
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1 This simply explains the rule. In the preceding example of 
the grandmother and grandfather and two brothers and sisters 
the grandmother had taken 1/6 and grandfather took 1/3 of 5/6 
=3/18; so the rule is to multiply 3 by the masala 6 and we get 
18 shares as we have already solved. 


2 Husband 1/4 3/12) reduced 3/13 
Grandfather 1/6 2/12! shares 2/13 
Mother 1/6 2/12 ‘awl 2/13 
Daughter 1/2 6/12} becomes 6/13 

applicable 
Full sister } 
or get nothing. —— 
Consanguine sister ) 1 

3 Husband 1/2 3/6 shares are reduced : 3/9 
Mother 1/3 2/6 Doctrine of Increase 2/9 
Grandfather 1/6 1/6 becomes applicable; 1/9 
Full sister 

or Ly 3/6 3/9 


Consanguine sister J 


9/6 i 
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Sade etl yon the sister there were a brother or 

g] eatie (8), two sisters then the doctrine of In- 

¥ Jy ks!) crease will not be applicable and 
-% 48! the case would not be Akdarya.' 


een 


Here the husband will take 1/2, the mother 1/3, and grand- 
father 1/6, and the sister 1/2; The masala here is 6, the doctrine 
of Increase becomes applicable it will be increased to 9. 

The Sirajiyyah says the best course for the grandfather is 
to take asa brother. Therefore the share of the grandfather and 
sister 1/9 and 3/9 would be mixed up and the grandfather would 
take as brother 2/3 of 4/9 or 8/27 and the sister would get 1/3 of 
4/9 or 4/27; thus denominator is increased to 27 and the final 
distribution would he in terms of the denominator 27 :— 

Husband 9/27 


Mother 6/27 
Grandfather 8/27 
Sister 4/27 


This case is known as Akdarya because it is a case apper- 
taining to a woman of Bani Akdar, 


1 Husband = 1/2 3/6 
Mother 1/3 2/6 
Grandfather (residue) 1/6 
Brother or 2 sisters 
(Here the grandfather will take asa sharer 1/6 of the estate 
which is the best course fur him; if he were to take in the capacity 
of a brother he would take less, The result is brother or sisters 
would be excluded. 


Under the Hanafi Law, we may point out the grandfather 
would take and always would exclude brothers and sisters, whether 
half blood or full. The author of the Sirajiyyah has written so 
much in this chapter out of respect for the eminent jurist Zaid and 
Imam Abu Yusuf and Imam Mohammad. The Muslim jurists 


are agreed that the share of the grandfather can never be less 
than 1/6. 
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CHAPTER IX 
ON THE 


Devolution of Vested Inheritance 


48, Some shares may devolve as 
vested inheritance before the distribu- 
tion of the estate, for example,! a wo- 


wold gl g Le ‘¢ man leaves her husband, her daughter 
ee a rr ; 5S 


and her mother and the husband 


we Bani] Js oo) dies before the distribution of the 


Pool a By! 


gr 


1 The Strajiyyah has tackled one of the most difficult ilustra- 


estate, leaving a wife and both his 
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tions, and insfead of working it out by the Arabian system we 
first represent the actual distribution in the following — chart 
from which at a glance we can make out the distribution of 


shares ; 


c 


Husband tI 
4 


By return 4 


PROPOSITA-WOMAN 
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3 ue Tye edd] esl parents ; and the daughter dies before 
distribution of the estate leaving 2 
sons and a daughter and a grand- 
mother (the mother of the Propossfa), 
and the grandmother also dies lcav- 
cod yl a fob ing her husband and 2 brothers. The 
_fasiy Syfhegdl Mh principle _ this case is this! : first 
: arrange by fashth the case of the 
we Sty OS ol. decoased z¢., assign share to each heir 
according tothe masala then arrange 
the case of the second deceased on 
what ho has received under the first 
distribution and if as the result 
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1 According to the Arabian method in working out the 
problem wherever fractions occur with a view to avoid it the 
principle of fashih is applied. That 1s as noted previously we 
multiply the masala either by the concerned wafg or concerned 
mutabayin mumver as the case may be, so that no fraction 
remains in any share under the masala, Hence if a fraction 
occurs in the first immediate distribution the first masala is 
adjusted by multiplicaticn and is called the first fashih of the fist 
distribution. Again if the fraction is to be avoided in the second 
distribution, then nct only the masala of the second distribution 
is multiplied by the concerned wafg or concerned mutabayin 
number as the case may be but the first tashih of the first distribu- 
tion itself is multiplied and this is technically know as the second 
tashih of the first distribution, and hence redistribution is effected 
in the first stage. Finally ifin the third distribution this pro- 
cedure is found to be necessary the second ftashih of the first 
distribution will again be adjusted, and the new ¢ashih will be 
called the third ¢ashih of the first distribution, and hence redis« 
tribution of the first as well as the second stages will be effected, 
and so on until the last final ézshia is obtained. This principle 
is worked out in.an admirable manner in the classical example 
selected by the Sirajiyyah. In the end of this chapter 1 have also 
worked out two easy examples to illustrate the same principle so 
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essa)! ye bay le of the - second distribution ; the 
ers | v » Jol first distribution 1s mustagim, fits 
oF Seal BB BW in, then there is no need to mul- 
we top 3 le lita) tiply ; but if it does not fit 
SW _ ge Jolt ase} in then see whether these two 
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if the reader finds any difficulty it will be better for him to go first 
through those easy examples. 

The following is the Arabian Method of working out the same 
example. 


First Distribution— 


Wife deceased 


I a NE EE A A peepee Sen Te eee 
_— ~ a 


| | 
Husband Daughter Mother 
A 9 3 
Husband sou Ae oe seat) be 
Daughter cae “A2 we = 8/6 we «66/12 
Mother ... 1/6 ooo 1/6 in, Ble 
11/12 — 


Since the husband reccives 1/4, daughter 1/2, mother 1/6 
the masala is 12 leaving 1 to be disposed of by return, and the 
rule is to multiply the denominator (which is 4) of the person not 
entHled to return by the masala of the person entitled to the 
return which is also 4. Hence multiplying 4 by 4 we get 16 
by fashth which is distributed as above to the husband 4 shares, 
to the daughter 9 shares, and to the mother 3 shares. 


Second distributton— 
Masala 4, Husband deceased (in hand 4) 
Wife | Father Mother 


As here the masala 4 of the distribution and 4 shares of the 
deceased in hand are mutamasil keane same) no Benen 
Js required. | 
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'y yt! J] ial are mutawafiq if so, multiply 

| bib pity J os! 4 the wafg of the second fashsh by 
db Tie Lip o§ the whole of the first fashsh ; 
4 Sil essai] 5 but if these two are mutabaysn, 
of ols J! aso! then multiply the whole of the 


ah eee meee, reece eins eg me ne nn rc 


Third distr ee 


Masala 6, Daughter deceased (in hand 9) 


) ee 2. 





Son Son Daushter True grandmother 
9 9 
fl 


The masala here is 6 and we have in hand 9 shares of 
t':e deceased which cannot be distributed without leaving fraction. 
S) it-is to be adjusted. We see that the number 9 and 6 are 
mutawafig and wafg of 6 is 2. So by multiplying 9 by 2 we 
get 18 which would be distributed without leaving fraction. This 
rally means that we should adjust the first tashih of the first 
distribution, namely 16 is to be multiplied by 2 the wafg number 
by which we have just. multiplied, and we get 32 shares, In 
other words the rule is to multiply the first tashih by the wafq of 
the second masala viz., 10x2=32, 

Now on the basis of the second tashih of the first distribution 
namely 32 the distribution is as follows: 

Masala 32, Wife deceased. 


| | F 
. Husband Daughter Mother 
8 13 6 


And second distribution will be :— 
Masala 8, Husband deceased (in hand now 8). 


wie ie nes 
2 4° 2 
Masala 8 is the second tashih of the second distribution. 
And the shares of the third distribution are:— _ ae 
Masala 18, Daughter deceased, (in hand now 18). 


| | | |. 
Son. Son Daughter True grandmother 
6 6 . 3 3a 
18 is the first tashth of the third distribution, 
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Si yes hile Ly second tashih by the first ¢as- 
J r, al Pao) hih, the resulting product will be 
Adi fall esd] the makhraj (denominator) of both 


TS SEO ES TS A STR SE SE OS TTS NN 


Fourth distribution— 
Masala 4, Mother (True grandmother) deceased, (3+ 6==9 in hand). 


es ET mer ot 


| | | 
Husband Brother Brother 
2 1 1 


The Masala 4 and the number of shares 9 are mutabaytn so 
we must multiply 4 to avoid fraction. That is multiply 9 by 4 
and we get 36, consequently second tashih of the first distribution 
will again be adjusted, that is we multiply 32 by 4 and we get 128 
as the third tashih of the first distribution. Finally we shall have 
to work the whole problem on basis of 128 as the final ¢ashth. 
Hence the First distribution will be as follows :— 


Tashih 128, Wife deceased. 


et 





Husband Daughter Mother 
32 72 24 


Second distribution— 
Husband deceased (in hand 82.) 








| | | 
Wife Father Mother 
8 16 8 


Third distribution— 
Daughter deceased (in hand 72.) 


| | | | 
Son Son Daughter True grandmother 


24 24 12 12 
Fourth distribution— 
Mother, true grandmother deceased (in hand 24+412=36.) 


| 
Husband Brother Brother 
18 9 9 
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; itu} —sae these masalas. If you desire to find 
7 or out the share of each heir then 
5 Jd] ewlS)) multiply tho share of the heirs of 
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The following diagram represents the solution explained in the 
last two pages. 





Proposita wife deceased. 





| | | 
Husband Daughter Mother 


4 9 3 First tashth 16 
8 18 6 Second tashih 32 
32 72 24 Final tashth 128 
scaaiil cs | | 
| ; | | 
Wife Father Mother | | 
Masala 4 1 2 1 | | 
Tashih 8 2 4 2 | 
Tashih 32 8 16 8 | a ass Shee 
- 7 
= | | 
Son Son Daughter True grandmother | 
Masala 6 2 y i 1 | 
Tashih 18 6 6 3 3 | 
Tashih 72 24 24 12 12 
l 


a ee ene 
_—_— Oren OO eee 


Husband Brother Brother 
Masala 4 2 l 1 


Tashih 36 18 ) 9 


This diagram represents the Arabian method of representing the 
same problem. 


Masala 12, by Radd (4x4), First Tashih 16, (i) Mazrub 2 
Second Tashih 82, (ii) Mazrub 4, Final Tashih 128. 
Husband A Daughter B Mother C 

4 9 3 

Re A’s estate. 

Masala 4, in hand 4, Mustagun, 


Mother D Father E Wife F 
1 2 1 
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So stl oy | 3 the first deceased by the mazrubd 
dof (gl eased! that is by the ¢ashih of the second 


mee ae: - ee, EN oe 





Re B's estate. 
Masala 6, in hand 9, tawafug by 3. 


Son G Son H Daughter | Grandmother C 
2 2 1 1 


Re C’s estate. 
Masala 2, Mazrub 2, Tashih 4, iu hand 9, Tabayin. 


eet 





eee 





Husband | Brother Kk Brother L 
2 1 1 
Final Distribution Tashih 128. (162 x4). 
D Je I* G H I J K L. 
8 16 8K Ok 12 18 DO” 
We take some easy illustrations to explain the law laid down 
by the Sirajiyyah as to devolution of vested inheritance. 
(i) X a person dies leaving 3 daughters, A.B.C, by one wife 
and one son, D, by another wife. Subsequently the daughter 


C dies leaving the above heirs. 





Masala 5, Mazrub 3, Tashih 15. 








A B C D 
1 1 1 Z 


C’s estate. 
Masala 3, 10 hand 1, Tabayin. 


A B D 
1 1 1 
Tashth 15. 
A B D 
4 4 7 t 


Since 3 and 1 are Tabayin we muliply second Tashih by 
first Masala i.e; 3X5=15 Final Tashih. 
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e4IByy pl 9 Sy distribution or by its wafg and multi- 
ise Sg oye sil ply the heirs of the second distri- 
yl 5 ay 3 gf sez bution by the whole of what is in the 
J al) f “eet hands or by the wafg of it; and if 
A} feat Cael the third or fourth or iifth die then 
pie EW], sp dMlatie you should treat the product in place 
st Sal rr, gst! of the first distribution and put 

the third in place of the second and 


By ordinary arithmetical process. 


PROPOSITUS 
en oe 
| | | 
A 3 C 1) 
1/3 1/5 1d 2/5 
ell eee, 
| | | 
A B D 
If 1/3 1/3 
W315 WsxXlfo  Isx*K A/S 
flo flo 1/15 


Finally : 
A receives 1/54 1/lo=4/19 
B,, fe 1f/ls=_4/1o 
DD, - 2/54 1/15 = 7/19 


(ii) A person leaves two sens A and B, and two daughters 
C and D. 

Subsequently A dies leaving his wife E, his son F and his 
daughter G, 


Masala 6, Final Mazrub 12, Final Tashth *2, 


A B C D 
Z Z l | 
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HUIS Euallfy taf similarly in the case of fourth and 
- ILM! ye y)) fifth and so on, 
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A’s estate. 


Masala 8, Mazrub 8, Tashih 24, In hand 2. 


Se tee oe eR On ee eo ont 


19 F G 
| Cees 

‘ 7 

3 14 7 


~ In the second distribution of A’s estate, since 7 could not be 
distributed without leaving fraction between F and G, we multiply 
3 by 8 and get by Tashih 24. Now 24 and 2 inhand are tawafug 
by 2. Hence we multiply wafg of 24 ie. 12 by 6 original 
masala and we get 72 shares which are distributed as above. 


By ordinary arithmetical process. 


PROPOSITUS 
| 
eee een 
| | | | 
B D 
2/6 2/6 1/6 1/6 
| 24/72 1212 12/72 
ee, | eerie 
| | | 
E F G 
1/8 | 2/3 of 7/8 1/3 of 7/8 
3/24 14/24 7/24 


3/24 of 2/6 14/24 of 2/6 7/24 of 2/6 
3/72 14/72 7/72 


J he s> y93 = rg 
pew gd? Cyl Lenty) 


i hale ih y hac J, 
ug? By way? wie 
kis clei al 59) Eb 
Silly és all ady 


Jel tid! =o 
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CHAPTER XI 
ON 
Zuvil Arham, Distant Kindred. 


AM, Zuvil Arham oy distant kindred 
are those relations who are neither 
sharers nor residuaries. Majority 
of the companions of tho Prophet (on 
whom be peace)! hold that Zzvil 
Arham are entitled to inheritance, 
and our Hanafi jurists have accepted 
their view. But Zaid bin Sabit says 
“ Zuvi Arham are not entitled to 
inheritance, the property is to be given 
to The Bat?-ul-mal,” and this is the 
view of Imam Malik and Imam Shafi, 


There are four classes of distant 
kindred. 
OU. The first class is descended 


from the deceased (#.e. descendants 
of the deceased) and they consist of 
the children of daughters and the 
children of son’s daughters. The 
second class consists of those from 








1 Majority of the companions consist of Umar, Ali, ibn 
Masood, Abu Ubaid bin Jarah, Maaz bin Jabal, Abu Obaida, ibn 


Abbas. 


The Hanah jurists who have adopted their view are 


Alqama, Ibrahim, Sharih, Hasan Basri, ibn Sirin, Attar and 
Mujahid. This is also the opinion of Imam Abu Hanifa, Imam 
Mohammad, Imam Yusuf, and Jmam Zafar. 
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whom the deceased descended (ascend- 
ants of the deceased) and they are 
false grandfathers and grandmothers. 
The third class consists of those who 
are descended from the mother and 
father of the deceased and they are 
the children of sisters and brothers’ 
daughters and also of uterine bro- 
thers. The fourth class consists of 
those persons who are descended from 
the two grandfathers and the two 
yvyrandmothers of the deceased +#.e., 
their paternal aunts, and uterine 
uncles by the same mother and 
maternal uncles and maternal aunts. 
These persons and all those who are 
relited to the deceased through them 
belong to the distant kindred class.) 
51. Abu Sulaiman reports from 
Muhammad bin Hasan, who reports 
from Imam Abu Hanifa that among 
these classes preference is given to 
the second class, how high so ever, 
then to the first class how high so 
ever, then to the frst class how low 
so ever; then to the third class even 
how remote so ever; then to the 
fourth class, how distant so ever, 
And Abu Yusuf and Hasan bin Ziyad 
report from Imam Abu Hanifa and 
Muhammad Ibn Sama? reports from 
bin Vlasan who reports from Imam 


A a NE a Se SE A nt 


1 For a list of Distant Kindred see p, 41 and also the charts 
relating to Distant Kindred in the appendix. 
2Sir William Jones’ Translation of the Sicaliveal omits the 


’ name of ibn Sama. 
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6 ess} 2 Wl 3 Abu Hanifa that preference is given 
lad! iS alt! to the first class, then the second, then 
la oie & SlJl go. the third, and then the fourth, just 
psie SIU Cai! asin the arrangcment of residuaries, 
- af los!] te and this view is accepted, but accord- 
ing to them, the Sahiban (Imam Yusuf 
and imam Muhamimad) the third 
class is preferred to the maternal 

grandfather. 


SECTION | 


ON 
Lg til Slat the First Class 
may Shall ada! - oF 52 Preierence among them in 


the right of succession is given to 
| : . 

$F the nearest heir in degree, to the 
Wake Lot? aye ee Wb deceased, ae. the daughter's daughter 


~ 5 re 


wei} Sra] 








1 Some texts of the Sirajiyyah contain an additional passave 
which according to the author of the Sharifa is an interpolation 
as its sense is not clear. The passayve is this :— 


ala sy As} Llw y'y My 9 KP 2s) ach salty OS Le gic By 

The literal translation is:—‘ because according to both of 
them (i.e. Imam Abu Yusuf and linam Muhammad) each of them 
is preferably entitled to inheritance than his descendants, and 
his (?) descendants are preferably entitled to inheritance than 
his (?) ancestors.” Apparently the pronoun ‘ them’ seems to refer 
to the members of the third class and the pronoun ‘his’ in all the 
three places appears to refer to ‘ each of them.’ But then there 
are two difficulties. In the first place itis wrong to say that 
the descendants of a man are preferred to his ancestors as_ the 
Muslim Law does not recognise such a view ; according to which 
ancestors inherit along with desceudant, and the second difficulty 
is that such a principle is ont of place herc. Some other commen- 
ators have tried to explain the passage by suggesting different 
antecedents for the pronouns used in the passage. This passage 
is not found in Sir William Jones’ translation of the Sirajiyyah. 
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is preferred to the daughter of son's 
daughter; but if they are equal in 
degree then the descendants of heir 
are preferred to the descendants of 
Zuvil Arham,e.g. daughter of a son’s 
daughter is preferred to the son of 
a daughter’s daughter ; and if they 
are equal in degree and there is no 
child of an heir among them or if all 
of them are the descondants of the 
heirs, then according to Aba Yusuf 
(peace be on him) and Hasan ibn 
Ziyad attention will be given to abzn- 
ulfaru (the actual persons in the 
branches) and the property will be 
distributed equally among them 
whether the roots of these are of the 
sume sex or different sexes; but 
Imam Muhammad would pay atten- 
tion to ab/anulfaru (the persons of 
the branches) if the sex of the roots 
is the same and in that he agrees 
with Abu Yusuf and Hasan _ bin 
Ziyad ; but if the sex of the rootis is 
different then he would pay attention 
to the persons of the root and he 
would give to the descendants (the 
branches) the actual inheritance as- 
signed to the root and in this he is 
opposed to both the above mentioned 
jurists, eg. a person leaves a son 
of the daughter and a daughter of 
the daughter, then according to Abu 
Yusuf and Hasan, the property will 
be distributed between them by the 
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According to Imam Muhainmad 
seseoeeeetO Imam Abu Yusuf... = 1/3 
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rule, ‘double share to the male and 
a single share to female according to 
the abdan (the sex of the claimant) 
and the same will be the distribution 
according to Imam Muhammad 
because the nature of the ancestor 
(sifatal asul) is the same. And if 
a& person leaves a daughter’s son’s 
daughter and ason ofa daughter’s 
daughter, then according to both 
the Imams (Imam Abu Yusuf and 
Hasan bin Ziyad) the estate will be 
distributed according to the sex of the 
actuals claimvnt, that is 2/3 to the 
male, 1/3 to the female; but according 
to Imam Muhammad the distribution 
would take effoct in the second degree 
and 2°3 would descend to the daugh- 
ter of the son’s daughter, which is the 
share of her father, and 1/3 would 
descend to the son of the daughter's 
daughter the share of her mother.! 
53. And similanly, according to 
Imam Muhammad when the children 
of the daughter are of different sexes 
then the distribution would take effect 
according to the first batn (degree) 
where the sexes of the ancestor (the 





to | 
D D 
| | 
S 2/3 D 1/3 
| | 
D 2/3 S$ 1/3 
2/3 
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ow Ello bY, Wie roots) aro different; then all the 
9S! lof LS iu! males will be put together in one 
Sslel gle pads 9 cay class and all the females would be 
iF SM) Gis! put together in another. Whatever 
le cSss 5 pats! has been given to the males will 
far fico y el} be collected together and will be 
> ByAls3y sods! 1] distributed among their own descen- 
dants and similarly whatever has 
been assigned tothe females would be 
distributed among their own descen- 

dants as in the following scheme :! 


a . pee Ne a em rte Bn nT ee Gm re ee te 


1 The following is the famous illustration given in the Sirajiyyah. 
It has been worked out by the author of the Sharifa. It will be 
seen that there are nine daushters and three sons hence three sons 
are equal to 6 daushters so there are 15 sharers and the property 
will be distributed 2/15 to each son and 1/15 to each daughter. In 
fact that would be the distribution accordin:s: to the method of 
Imam Abu Yusuf. According to Imam Muhammad we see there 
is no dfference of sexes in the second root, there being all 
daughters. In the third root the sexes differ and they are the 
descendants of three sons and nine diughters. As revards the 
descendants of nine daughters we sce that they contain three 
sons and six daughters, 7.2, 12 sharers in all. Now 9 shares 
assigned on top cannot be distributed among the 12. sharers, 
and the number 9 and 12 are mutawafig by 3 ; thus according 
to the rule we multiply the wafg of the number of heirs 
which is 4 by the masala which is 15 and we get 60, tashih-i- 
masala, according to which no fraction occurs in any share. 
Thus the masala is 15 and the tashih is 60. The division 
will be into 60 shares. On this basis the nine daughters 
will take 36 shares (36/60) and 3 sons 24 shares (24/60). 
Further in working out this example we follow the general 
principle “double share to the male and a single to the 
female,” 
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Ss s_S DD OD _D D D D D D 
24 3b 
D Db D D D D D D D D D D 
s DD s Ss S DD DoD »pD »p 
12 1z 18 SS ee 
D D D S D D S S S D D D 
12 42 Q oo yD 6 . 
D SD D D Ds D DS D D 
122 26864 9 od 6 Sie a ae 
DB bBD DB DS D DB S DS D 
WZ 8s 4 9 3 6 6 2 £ 3 2 1 
The distribution on the basis of 60 as ‘tashih w would be as 
follows :— 
PROPOSIIUS 
24/60 | 36/60 
I I lt a ae ee | 
Is S S D Db D OD D D »D 
8/60 . 8/60 8/60 4/60 4/60 4/60 4/60 4/60 4/60 4/60 4/60 4/60 
il D D D D D OD D D D D OD 
12/60 8/60 18/60 
wi S1 D D S D D OD D D D 
13/60 6/60 6,60 6/66 6/00, 60 3/60 ier 3/60 3/60 3/60 3/60 
Iv D D D Ss p’ ae S S D D 
9/€0 4/60 4/60 1/60 2/0 2/60 2/60 
Vv D S D bD oD oDé 8 D 
8/60 4/60 6/60 6/60. 8/60 3/60 
V1 D OD D s OD D S D S 
12/60 8/60 4/68 9/60 8/60 6/60 6/60 2/60 4/60 3/60 


S=Son, D= Daughter. 
10 


2/60 1/60 
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dame NES 4 - OF 54. Similarly Imam Mohammad, 
keer jj al{ao, when distributing pays attention to 
Jl «fell ue daall the sexes of the roots and to the num- 
ber of the descendants e.g., a person 
leaves two sons from daughter’s 
daughter’s daughter and one daugh- 
nb gett! et ter from son’s daughter’s daughter 
sg ee edt ol and two daughters from daughter's 
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In the above illustration | have made an atfempt to arrange 
the shares in such a way that at a glance the distribution of shares 
may be seen, 

In column II there is no difference of sex at all. 

In column HI the ancestors differ in their sexes. 

S, takes 1/2 of 24/60 or 12/60 which descends to Di there 
being no change of sex in this line of descent. 

D and D take 1/4 of 24/60 or cach 6/60. 

And as regards the descendants of daughters, the three sons 
take 18/60 and six daughters take 18/60. 

In column 1V_ the ancestors differ in thcir sexes in cases of 
some Of the heirs, and the descendants of sons and daughters are 
asain dealt with separately, the result is as indicated in the chart. 

In column V the distribution is similarly effected and finally 
the result is stated in column VI viz. 12, 8, 4, 9, 3, 6, 6, 2, 4, 3, 2, 
1 respectively. 

The general rule of double share to male members applies 
throughout. 


The distribution on the basis of 2/15 and 1/15 is as follows :— 
2/16 2/16 2/15 1/15 1fls W/L 3/16 3/16 1/15 1/15 3/16 1/16 
1/6 1/10 1/10 1/10 1/10 1/10 1/20 1/20 1/20 1/20 1/20 1/20 
1/5 1/10 1/10 3/20 8/40 3/40 1/15 1/15 1/15 1/30 1/30 1-80 
1/5 3/15 1/15 3/20 3/40 3/49 1/10 1/20 1/20 1/20 1/40 1/40 
1/5 2/15 1/15 3/20 1/20 1/10 1/10 2/60 4/60 1/20 2/60° 1/60 


According to Imam Abu Yusuf the distribution would be 
2/15 to each son and 1/15 to each daughter. — 
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] PROPOSITUS 

ee | oo HI 

| | | 

+B) DD 1) 

| | 

S 4/7 D 1/7 D 2/1 

| | 3/7 

D S 3/l4 : D 3/14 

| | | 
According 77 plat as 
i iman D: _Ds Si 82 
Muhammad &/28 6/28 - —b/28 8/28 3/28 
Suacect if 
Abu Yusuf 1/7 7 2/7 2/7 


Here the ancestors differ in their sexes in the second batn and 
their being two claimanits in the first line of descent they would 
count as two males and the two claimants in the third line of 
descent would count as two females, the distribution in the second 
batn would be DS=4/7 ; DD=1/7 ; DD=2]7. 

Now 4/7 is inherited by the descendants in the first line 
equally, Dl = 2/7=8/28; Dz =2/7=8/28. 

The collective share of DD of the second line I] and DD of 
the third line HI is (2/7+1/7=3/7), and this is to be redistributed 
to their descendants. There is a further difference of sex between 
the roots in this collective group in the third batn. The above 
operation is avain to be repeated. There are two male claimants 
in the second line, but they are to be counted as two females, and 
the only one claimant in the third line would be counted as a male. 

Thus DD3 gets 1/2 of 3/7= 3/14 and DDD gets 1/2 of 3/7 
=3/14. And the final distribution to their respective “desccn- 
dants would be. Dg gets 3/14=6/28; Sy gcts 1/2 of 3/14=3/28; 
Se gets 1/2of 3/14—3/28. 

According to Imam Abu Yusuf:— 

D: gets 1/7, Dz gets 1/7, D3 gets 1/7, Si gets 2/7 S2 gets 2/7. 
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A]mery Wduge gf sic According to Imam Abu Yusuf 
we fl] auiy yg'si the property will be distributed 
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According to the Arabian method we see that the sex of the 
ancestors differin the second batn and the distribution is 4/7 
and 3/7., that is 4 parts and 3 parts, now 3 cannot be divided 
between the two heirs therefore we multiply 2 by the masala 
7=14 and the distribution in terms of 14 shares will be 8 and 3, 3, 
that is, 


D D D 
S D D 
D=8 S=3 De=: 


Now again 3 cannot be divided between 2 sons, hence we 
multiply 2 by lf and we get tashih-i-masala 23, hence the whole 
distribution would be 6 to two sons (3 each) S: and Sz; and 6 
to D3 ; and D; and 1D, take 8 shares each. 


Masala 1, Masrub 4, Tashih 228, 





Batn 1 D | D 1D 
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umong the descendants by considering 
their persons in seven parts. But 
according to Imam Muhammad the 
distribution will take effect in the tirst 
bain descent, where the sexes of the 
ancestors differ, and in this case in 
the second bain by considering the 
number of the descendants, the dis- 
tribution would be in seven parts: 
4 parts shall be given to the daugh- 
ters of the son’s daughter, because 
that is the sharo of their grandfather 
and 3. parts, which is the share 
of 2 daughters will be distributed 
among their descendants, that is, 


in the third bafn in equal shares 
half to daughter of the daughter’s 


son that is the share of father 
and the other half will be = given 
to the two sons of the daughter’s 
daughter, that is the share of their 
mother; and the ¢ashth in this case 
is by 28. The opinion of Imam 
Muhammad is the better of the 
two views narrated from Imam Abu 
Hanifa concerning the Zuvil arham 
and the fatwa accords with his 
view. ! 


1 Sir William Jones incorporates the following passage in 
his translation of the Sirajiyyah, which is not found .in_ the 
Arabic text :— and this was the first opinion of Abu Yusuf; 
then he departed from it, and said that the roots were oy no 
means to be considered,’ 
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SECTION II 


55. Our jurists consider the jihat 
(stock) of the heirs in distribution 
with this difference that Abu Yusuf 
considers the zzkat (stock) with re- 
ference to the branches and Imam 
Muhammad considers jthat (stock) in 
tho roots ¢.g., a person leaves two 
daughters of a daughter’s daughter 
who are also two daughters of a 
daughter’s son and the son of a 
daughter’s daughter according to this 
example :! 








DECEASED 
Saree Sete eae ee 

| | | 
1) D D 
| | | 
D S D 
Net ean a Seal! | 
D D S 


According to Abu Yusuf the property 
will be divided among them in thirds 
as if the deceased leaves 4 daughters 
and a son, 2/3 will go to the two 
daughters and 1/3 to the son; but 
according to Imam Mohammad, the 
distribution will be in 28 shares, 
namely 22 shares being given ta twa 
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way 5 8} ysXiW daughters', 16 shares on behalf of 
uy? law pte itu Lg their father and 6 shares on behalf of 








] PROPOSITUS 
fe | Mo 
| | | 
D D D 
eleaerre ee ctereer treme | 
2/7 D marries S 4/7 D 1/7 
* ® 
* * 


Collective Share 3/7 (2/7 1/7) 

dD )~—C—ti<—itt—... DQ S3 
(2/74 8/28)=11/28 (2/743/28)=11/28 6/28 

Here the ancestors differ in their sexes in the second 
butn, descent, and there are two claimants in the first line 1 of 
pedigree and two in the second line II of pedigree, but in the 
former capacity they count as females and in the latter as male 
members, Hence, the distribution at this stage is as follows :— 


1D D=2/7 
ID S=4/7 
Wl D D=1]7 


Now the share of DS, 4/7 is inherited by his heirs directly 
2/7 each, #.e. Di = 2/7; De = 2/7. 
The share of DD (1) and DD(III) is collected together i.e., 2/7 
--1/7 =3/7 and is redistributed to their descendants as follows : 
I Di =1/4 of 3/7=3/28 
Il De =1/4 of 3/7=3/28 
IIL Sg =2/4 of 3/7=6/28 
Thus finally because of the marriage of their parents the 
daughters in the first and second lines inherit in two different 
capacities, each taking 2/7 +3/28=11/28 each. 
D! gets 11/28 
D2 gets 11/28 
S38 gets 6/28, 
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Kw bel Si oye their mother, and the son will receive 
ty bel iy ye al 6 shares on behalf of his mother.! 


” ke! Js wy at Ku 


1 According to the Arabian method the distribution in second 
bat where the ancestors differ would be in 7 parts, 4 (4/7) be- 
ing given to the son and 3 (3/7) is the collective share of the two 
daughters in that line ; [2 shares (2/7) given to the daughter which 
has two descendants ] Now we separate the descendants of son 
and daughter ; 4 shares (4/7) which we have assigned to the son 
would go to his descendants daughters D1 and Dz ; i.e, 2 shares 
(2/7) to each. But when we distribute 3 shares (3/7) among D1 
and Dz and S3 we see that !t cannot be distributed because there 
are four heirs (sun being equal to two daughters and Dj; and De 
in all equal to 4 sharers) and 3 shares to be distributed between 
them. Now the numbers 3 and 4 are mutabayin thus we multiply 
the number of the heirs, that is 4 by the masala which is 7, and 
we get 28, The share will be distributed as follows :— 


D, D: S3 


643=11 843=11— 6 


Masala 7, Mazrub 4, Tashih 28. 
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Di D2 S3 
11 11 6 


According to Imam 

Muhammad ... 22 6 
According to Imam 

Abu Yusuf bag 2 1. 
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SECTION Ill 


ON | 
The Second Class 


56. Among this class that person - 
would be preferred who is nearest to 
the decsased by reason of any jthat ;1- 
and if they are of the same jshat 
then that person will be preferred who 
is related to the deceased, through 
an heir, for example mother’s mother’s 
father is preferred to mother’s father’s 
father.2 This is the view of Abu 
Suhail-al-Faraizi, Abi Fazl-ul-Khassaf 
and Ali-bin-Isa-al Basri. There is no 
preference for them according to Abi 
Sulaiman Jurjaniand Abi Ali al-basti ; 
and if the degrce is equal and there 
is no one among them who is related 
through an heir or all of them are 
related through some heir and the 


1 Whether related on the side of the father or on the side of the 


mother. 


2 The mother’s father is preferred to mother’s mother’s father 
or father’s mother’s father. Mother’s mother’s father is preferred to 
m >ther’s father's father, although they belong to the same degree, 
for mother’s mother’s father is related to the deceased through 
mother’s mother who is a true grandmother ; and mother's father’s 
father is related to the deceased through a false grandfather that is 
the mother’s father ; and mother’s father does not take along with 
mother’s mother that is mother’s mother is preferred and similarly 
her father is preferred. ~ 


11 
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Tojiitst .! 5 palo! sexes of those heirs through whdém 
they are related are the same and the 
Stel} auizeg yee: ye relationshipis also the same then the 
distribution shall take place accord- 
_glSLARS I yor J se ing to their abdan' their persons; 
but if the sex of the root through 
Laks] sf 4 f¥esiad} whom they are related is different 
then the distribution shall take place 
Nal w WWE .e!,5 on the first line of descent where tho 
sexes differ as in the case of the first 
Wy 3! Vad 2, class and if relationship is different 
then 2/3 is the share of those related 
el Huai se 5 Pluzlv on the father’s side, for that is the 
ed share of the father and 1/8 is given 
ip JI ele) Ls to persons related on the mother’s 
side for that is the share of 
ssi] gl LS agar munis the mother, thereafter what has been 
3 assigned will be distributed to each 
+ @],5 class as is done in the case of the 

: same relations. 


SECTION IV 


ON 
LN Cia) be The Third Class. 
pkl¥ aca? ptcal] = OV 57. The principles concerning 


gl al Lidl 9 them are the same as in the first case, 





Similarly Father’s mother’s father = 2/8 Father's father’s 
mother = 1/3 FMFF=2/3 FMFMe«=1/3 | 

1 eg. FFMFM will get 2/3 as being related to the father 
and the MF FFM will get 1/3 the share of the mother. _ 
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thatis, among them, preference will be 
given to the nearest relation of the 
deceased and if they are equal in 
degree then descendants of the resi- 
duarics will be preferred to the des- 
cendants of Zuvil arham, e.g., a per- 
son leaves the daughter of a brother’s 
son and the son of a sister’s daughter, 
one by the same father and mother 
or by the same father only, or 
either by the same father and mother 
or the other by the same father 
only, then all the property will be 
given to the daughter of the brother’s 
son because she is a descendant of a 
residuary and if both of them be by 
the same mother then distribution 
will be made between them according 
to the rule “double share for the 
male members” in accordance with 
the opinion of Abu Yusuf considering 
their abdan, persons. 


58. But according to Imam Mu- 
hammad! it would be distributed 
equally between them according to 





1 As regards distribution in the third class of the Distant Kindred 


there is great difference of opinion between Imam Abu Yusuf and 


Imam Muhammad. 


However the Fatwa accords with the opinion 


of Imam Muhammad as it does in all matters relating to the 


Distant Kindred. 
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the usu 1.¢., their ancestors ‘as in the 
following example :—! 


PROPOSITUS 


” ” 
. Fem 
‘ ‘ 
. 


eT 
pe NN OS TT 








Uterine Sister 
Daughter 
. Son 


Uterine Brother | 
Son 
Daughter 


and if they be equal in degree and 
there is no child of a residuary among 
them or all of them are children of 
residuaries and some of them are 
children of sharers then according to 
Abu Yusuf attention will be paid to 
blood relationship and according to 
Imam Muhammad the distribution 
would be made among the brothers 
and sisters by reason of their descen= 
dants and their sitat (stock) and the 
usul (root) ;2 and whatever has been 
given to class will be distributed 
among the descendants as has been 
done in the case of the first class. 
e.g., a person leaves 3 daughters of 
brothers of different kinds and 3 








1 According to Abu Yusuf the distribution is to daughter 1/3 


and to son 1/2 


and according to Imam Muhammad it would 


be half and half and the latter view is accepted. 


2 This is the accepted yiew of Imam Aby Hanifa, 
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sons, and 3 daughters of different 
HA) ¥dQ Dae sistersas in tho following example :-— 
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; tribution will take effect between des- 
oe SYST OS penis a] cendants of full brothers and sisters, 
oe © gull @ gp next between descendants of con- 

; sanguine brothers and sisters and 
next between descendants of uterine 
x YSN ok go» brothers and sisters according to the 
rule “double share to the male” and 
| in this case it will be in fourths in 
aleat| sxc = terms of their abdan, persons, 
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euis Vieury dase sicg = But accordingto Imam Muhammad 
fap opt Ul] «8 a third of the property will be distri- 
se o54S3] buted among the uterine relations in 








eget oe hs ine See 





1 ¢.g., descendants of full, consanguine and uterine brothers 
and sisters. : 


Sas sean Oe _.__ 43 
| | | 
1/2 F. B. 1j2F.58. C.B. C.S. ULB. U.S. 
| Sen eae, al 
D | | D | | D | | 
| Ss Dis | | 
1/2 of 2/3 S2/38 Dif Excluded. S D 
1/3=38/9 |) L 9 1/9 
(2/3 of 1/2 of 2/8) (1/3 of 1/2 of 2/3) 
2/9 1/3 


In this example all claimants are equally near to the deceased 
and are related through residuaries or sharers. The legal share of 
the uterine brother and sister is 1/3 which is equally allotted to 
their branches, the residue 2/3 goes to the full brother and sister. 

The full blood heirs exclude the half-blood heirs, therefore, 
descendants of consanguine brother and sister take nothing. The 
full-sister F.S. having two branches takes equally with F. B. 
who has only one branch, and their shares go to their branches 
respectively and the rule of double portion to male applies. 


F. B. D. gets 1/2 of 2/3 or 1/3 = 3/9 
F.S.S. = 2/3 of 1/2 of 2/3 = 2/9 
F.S.D. = J/3 of 1/2 of 2/3 = 1/9 
U.B.D. = 1/dcf 1/3 = 1/9 
U.S.S. = 1/3 of 1/3 = 1/9 
U.S.D. = 1/3 of 1/3 = 1/9 


According to Imam Abu Yusuf the descendants of con- 
sanguine brothers and uterine brothers and sisters would be exe 
cluded ; consequently we have full-brother’s and full sister’s sons 


and daughter : 
Son = 2 daughters; therefore the division will be in fourths, 


son taking 2/4; each daughter taking 1/4. 
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Jyu¥ GB! Sy! thirds in terms of the wsul (the root) 
ee ee of their parents, and their shares are 
Saas ees"! equal and the rest of the property 
cytsed] ke FoF will be distributed among the descen- 
dants of the full brother and sister in 
equal halves in terms of their descen- 
CMe sai Joo] 3 dants, half will be given to the 

daughter of the brother, share of her 
yal, Lael i father and the other half will be dis- 
SU RH gy GP tributed between the child of the 

eet Oe 

sister, the male taking double share in 
terms of their persons and the distri- 
bution would be into 9 shares.' Ifa 
person leaves 3 daughters from 3 sons 


azul Ose yhi-b (sLai} 


giel yA] ba fie 
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1 The following is the Arabian method of working the same 
example :— 


Masala 3, Mazrub 3, Tashth %. 


ek Ee ene en 





| | | | | | 
F.B. FS. GB. CS. UB. US. 


| | | | i | 
| DS D D S D 
eee ie 
According toD S D SY 
Imam Muhammad 3 2 1 Excluded 1 1 
According to] 2 1 a a ee oo 
Imam Abu Yusuf All Excluded 


According to Imam Muhammad we first assign two shares to 
descendants of full brother and sister, and one share to uterine 
class thus the Masala is 3. Now we see that the number of shares 
and heirs are Mutabayin. Similarly the numbers 2 and 3 are 
Mutabayin and we further notice that 3 the number of heirs is 
same ie., Muta masal thus we multiply 3 by 3 and get 9 as 
Tashih-t-Masala. : 
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of different brothers as in the fol- 
lowing example :—! 


THe DECEASED 


| 

{ 

Full Brother Consanguine brother Uterine Brothe: 
Son Son Son 

Daughter Daughter Daughter 


In this case all the property will 
go to the daughter of full-brother be- 


i) laf l) , ea! cause she is a descendant of a resi- 
-&!a} duary and she would be preferred by 





reason of blood relationship.’ 


1 Consanguine Brother Full Brother | Uterine Brother 


Son 


| 
Daughter 


Son Son 
| | 
Daughter Daughter 


2In this example the full-brother’s son’s daughter excludes 
uterine brother’s son’s daushter according to the rule “among 
claimants of equal degree those related through a residuary exclude 


those related through a Distant Kindred.” 


And further as the 


heirs of full-blood exclude those of half-blood on the father’s side, 
consanguine brother’s son’s daughter is also excluded. Hence 
full brother’s son’s daughter is alone entitled to the -whole 


property. 
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SECTION IV 


ON | 
The Fourth Class . 


09, The rule concerning this class 
is this: if there is only one of them 
he will be entitled to the whole’ in- 
heritance! by reason of there being 
none to prevent his taking and if 
there are many and their relationship 
is the same, e.g., as paternal aunts, 
and uterine uncles by the same mother, 
or maternal uncles and maternal 
aunts, then preference is given by 
reason of consanguinity as agreed by 
all jurists, that is those related by the 
same father and mother are preferred 
to those related by the same father 
and those related by the same father 
are preferred to those related by the 
same mother irrespective of their be- 
ing male or female; but if there are 
males and females of equal degrees 
then the male shall receive the double 
share ¢g., a person leaves father’s 


-uterine-brother and father’s uterine- 


sister or maternal uncle and maternal 
aunt, whether by the same father and 
mother or by the same father or by 


1 ¢.g., a person leaves a paternal aunt or a maternal uncle or 
maternal aunt, then all the property will be given {o anyone of 
them, there being no one else to take it. 


i 
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the same mother; but if the stock of 
relationship be different then no atten- 
tion will be paid to this fact, eg., if 
there is a paternal aunt by the same 
father and mother and a maternal 
aunt by the same mother or a mater- 
nal aunt by the same father and 
mother and a paternal aunt by the 
same mother then in this case two- 
thirds will be given to the relations on 
the father’s side! which is the share 
of the father and 1/3 to the relation 


ea Te TS ee 


1 The Fable of Distant kindred Uncles and Aunts. 

















Maternal Side Paternal Side 
1/3 2/3 
I | | | | | 
O.H. M M. M.F. O.W. O.H. F.M. FF. L° W. 
| 4 | i. od Ae ee oy 


on ae as 
UMU, UMA MU M MAC 
WIJ Ii] ] I 





sae t 
’ “ 3 


_ The numbers I,.1, 


O.H.=other Husband 
O.W.=other Wife © 


MU. CMA. | UPU. UPA. PU. F PA. CPU. CPA. 


a Il III Ill | I i] 


eee ns, ES ene) 


Propositus 


and Ill indicate the order of preference. 


F.= Father 
F.M.= Father's Mother 


M.M.=Mother’s niother F.F,=Father’s Father 


M.F.=Mother’s Father 
M.= Mother 


(N.B.—P.U. Paternal Uncle and 
C. P. U. Consanguine paternal 
Uncle do not belong to the class 
of Distant kindred.) 
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Sally olf Kaci ym » on the mother side which is the share 

es gm gpd} BIW «of the mother. Then whatever has 

Hy JF wel & of at! been given will be distributed in this 

sail J LS aie ui: class as if the relationship were 
- o'5 y= identical. 





I, P.A (paternal Aunt) will take 2/3=6/9 - 
M.U. (maternal Uncle) ,, ,, 2/3 of 1/3=2/9 
M.A. ( ‘5 aunt) ,, 4 1/3 of 1/3=1/9 
In absence of either of these the other will take the 
maternal portion 1/3 
If. In default of P. A. C,P. A. (consauguine paternal uncle) 
will take 2/3 the paternal portion. 
In default of M. U. and M.A. the maternal portion 1/3 
will devolve upon :— 
C.M.U. (Consanguine maternal uncle) 2/3 of 1/3 =2/9 


C.M.A. ( , » aunt) 1/3 of 1/3=1/9 
In absence of either of these, the other will take the 
whole 1/3. : 


Ilf. In default of P. A. andC. PA,, 
U.P.U. (uterine paternal uncle) will take 2/3 of 2/34) 9 
UP.A( 4 9 aunt) 4 —4y_:1/3 of 2/3= 2/9 
In absence of either of these the other will take the whole 2/3. 
In default of M. U., M. A., C. M. U. and C. M.:A., 
U.M.U, (uterine maternal uncle) = 2/3 of 1/3=2/9 
U.M.A. (5, - aunt )=1/3 of 1/3=1/9 
In absence of either of these the other will take 1/3 
The following chart will show at a glance what each will 
get on the father’s side and on the mother’s side. 
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PATERNAL SIDE 2/3. MATERNAL SIDE 1/3, 
Father's Father's | Mother's | _ Mother’s _ 
father’s side mother’s side father’s side mother’s side 
2/3 of 2/3 1/3 of 2/3 2/3 of 1/3 1/3 of 1/8 
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SECTION VI 
QN 
Their Descendants 


60. The rule concerning them is 


A similar to the rule concerning the first 


peel Slade west 


class that is preference is given to 
the nearest in relationship to the 
deceased by reason of any jihat 
(whichever side of relationship) and 
if they be equal in relationship and 
the sthat be the same then that will 
be preferred according to ljma ;'! who 
has the strength of blood relation- 
ship and if they are equal in qgurb 
and garabat (that is, equal in degree 
and in blood) then the descendants of 
residuanes will be preferred e.g., 
a person leaves the daughter of 
a paternal uncle and the son of pater- 
nal aunt, the whole property will be 
given to the son of the uncle because 
he is the descendant of the residuary ; 
and if one of them is the descendant 
of the same father then all the pro- 
perty will go on tho strength of blood 
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1 The agreement among the jurists on a question of Law. 
Some illustrations as regards descendants of the Distani 
kindred and preference among them :— 


Paternal aunt's daughter is preferred to paternal aunt’s 


daughter's daughter, paternal aunt’s descendants are preferred tc 
consanguirie aunts deéscendants, and the atts are preferred (( 
_yterine aunt’s descendants, 
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GNM ty bigs aed relationship in accordance with the 
easy) oy accepted view; according to the 
tl U} %3 yo 5 «3 doctrine of gzyas' the maternal aunt 











Those related by the same father and mother would exclude 
those related by the same father. 

In the case of ason of a paternal aunt and the son of 
a consanguine paternal uncle the whole propeity will be given 
to the son of the paternal aunt ; and applying this case by analogy 
to the maternal aunt by the same father (that is mother’s con- 
Sanguine ‘sister) she is the descendant of mother’s father, she 
would be preferred to a maternal aunt by same mother (that is 
mother’s uterine sister) who is the descendant of mother’s mother, 
though mother’s mother is an heir and is considered as a true 
grandmother as opposed to the mother’s father who is not a 
sharer, but a distant kindred. And the reason for giving 
preference to mother’s consanguine sister over the mother’s uterine 
sister is simply by reason of relationship for mother’s consanguine 
sister is related through father. That is in giving preference to the 
son of the paternal aunt, who is a descendant of distant kindred, 
the jurists are agreed that the daughter of the uncle by the 
same father and son of the fullaunt are equal in degree and 
relationship, nevertheless the strength of blood-relationship does 
not favour the son of the paternal aunt. 

Again in the following case:— 

PATERNAL UNCLE | PATERNAL AUNT 


DAUGHTER SON 

Here Daughter is preferred to Son. 

. Similarly Paternal Uncle’s daughter is preferred to paternal 
aunt’s daughter and the latter is preferred to consanguine aunt’s 
daughter. 

The descendants of full paternal aunt are preferred to the 
descendants of maternal uncle or maternal aunt by the same 
father or by the same mother. In the same manner the daughter 
of the full paternal uncle would be preferred to the daughter of 
the full maternal uncle or full maternal aunt by the same father. 

Analogy, a process of deduction recognised by the jurists, 
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by the same father (that is mother’s 

consanguine sister) although she is a 
descendant of Zuvil arham is pre- 
ferred by reason of garabai relation- 
ship to the maternal aunt by the same 
mother (that is mother’s uterine sis- 
ter) although the maternal aunt by 
the same mother is the descendant of 
an heir, since the cause of preference 
is the strength of relationship and it 
is considered as a perference to the 
fact of descent from an heir, _ 

61. Some of the jurists say that 
th? whole property will be given to the 
daughter of the consanguine uncle as 
she is the descendant of the residuary; 
and if they are equal in degree, 
but different by reason of (that) side 
of relationship, then we shall not pay 
attention to the strength of blood- 
relationship nor by reason of their 
being the descendants of residuaries ; 
this is so according to the accepted 
view. Now applying giyas to the 
case of full paternal aunt by the same 
father and mother though she is 
doubly related and she is a descen- 
dant of an heir on two thats, yet she 
is not preferred to the consanguiue. 
maternal aunt or the uterine maternal - 
aunt but inspite of g#yas two-thirds: 
will be given to one who is related to. 
the father, thus we shall pay atten- 
tion to the strength of relationship : 
and next to the fact of being descend- 
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gd= yc] we yey ants of residuaries. And one-third 
Hie he ca ot will be given to those related to the 
ity Esy3l_3 les) | = es, ‘ 

: mother and here we pay attention to 
the strength of relationship. Then 
Js ust Sul) ani according to Abu Yusuf whatever has 
been assigned to one class shall be 
distributed in terms of abdan, their 
persons taking into consideration the 
fia! § US Jyol} number of branches and according to 
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The following illustration is taken from the Sharifa :— 











2/3 
[eee ee OO - Se 
Paternal Aunt Paternal Aunt Paternal Uncle 
by the same 4/8 by the same by the same 
father ———-~-——— father » 4/8 father 
[| 2/8 2/8 | | | 
| | Marries | 
D Se ee SD 
| | 
ele, pe anand 
I | | 
S1 52 D3 Ds 
1/3 
ceo — 
Maternal Aunt Maternal Aunt Maternal Uncle 
by the same 4/3 by the same by the same 
father ——-——~—-—-— — father 4/8 father 
| 2/8 2/8 | . | 
| { Marries | 
D oe ND 
| 
| ease adlinet seat, 
| | | | 
Ds De S7 Ss. 


| According to Imam Muhammad we shall first assign 2/3 
on the paternal side and 1/3 on the maternal side. And in the 
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lan. fat, 8 fo} Imam Muhammad the property will 
ue , 
ae be distributed in the first line while 
dope Hm JI Hl the sexes of the ancestors differ by 
Jl 3 LaglgyS 5 digel Teason of the descendants and the 
ae sexes of the root as done in the 
WS I pO! case of first class of distant kindred: 
thus this rule become applicable as 


ee 
retards the paternal uncles of his 
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first line the sexes of ancestors differ, and in terms of their descen- 
dants the uncle would take 4/8 and the two aunts 2/8 each. The 
latter shares will be grouped together ie., 4/8 would devolve upon 
the descendants of the aunts two sons and two daughters, the sons 
taking double share, the distribution will be originally in six parts. 
The share of the paternal uncle 4/8 would devolve upon 
D3 and Di in equal shares. In other words D3 and Dy inherit in 
double capacity. Similarly S7 and Sg will inherit in double 
capacity, the distribution being in six parts. 

The distribution is as follows :— 

S1 = 2/6 of 4/8 of 2/3 = 1/9 = 4/36 

S2 = 2/6 of 4/8 of 2/3 = 1/9 = 4/36 

D3 = 1/6 of 4/8 of 2/3 4 1/2 of 4/8 of 2/3 = 8/36 

Dy = 1/6 of 4/8 of 2/3 + 1/2 of 4/8 of 2/3 = 8/36 

D3; = 1/6 of 4/8 of 1/8 = 1/36 

Ds = 1/6 of 4/8 of 1/3 = 1/36 

S7 = 2/6 of 4/8 of 1/3 + 1/2 of 4/8 of 1/3 = 5/36 

Ss = 2/6 of 4/8 of 1/3 + 1/2 of 4/8 of 1/3 = 5/36 


) 


This is the correct distribution the author of the Sharifa has 
assigned to S; 3/36 shares, Sz 3/36 and to D3 and Dg 9/36 shares 
each, apparently without following Imam Muhammad's system. 
The mistake is apparent, he has not grouped together two paternal 
aunt’s descendants as he actually does when distributing the 
maternal aunt’s descendants. After consulting some legal works, 
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rors! J! 6 Lg, 9s, parents and also as regards the 
maternal uncles of the parents and 


° ee ad next to their children, as in the case 
of residuaries. 
SECTION VII 
ON | 
“sical! fai Khunsa, Hermaphrodite 
(sates! | il - 4 62, For that Khunsa, hermaphro- 


soul del give! Off dite, whose case is difficult,' its sex 
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I found that Maulana Nizam-uddin Kirawani in his work on 
the Law of Inheritance published by the Mujtabai Press, Delhi, 
(1904) has also pointed out the same mistake. 

According to Imam Abu Yusuf, on the paternal side there are 
two sons S; and S2 , and two daughters D3 and Dy descendants of 
the Paternal Uncle’s daughter and Aunt’s son, and hence counted 
as four daughters. Hence the distribution will be into eight parts, 
t.é4 S1 = 2/8 of 2/3 = 1/6 = 5/30 

S2 2/8 of 2/3 = 1/6 = 5/30 

D3 = 2/8 of 2/3 (in double capacity) = 1/6 = 5/30 

D; = 2/8 of 2/3 (in double capacity) = 1/6 = 5/30 

Similarly S7 and Sg will be counted as four sons being des- 
cendants of maternal uncle and aunt, and along with Ds and De 
the distribution will be into ten parts, 

f.e.. S7 = 4/10 of 1/3 (in double capacity) = 4/30 


Sg = 4/10 of 1/3 (in double capacity) = 4/30 
Ds = 1/10 of 1/3 soeeeeeeee ee » = 1/30 
Ds —= 1/10 of 1/3 ose eee eo ee ee 8 1/30 


Thus in short according to Imam Abu Yusuf the division 
is into 30 parts and according to Imam Muhammad it is into 
36 parts. The Fatwa accords with Imam Muhammad's opinion, 
hence his system of distribution relating to the distant kindred 
class is to be followed. 

1 That is if the hermaphrodite closely resembles a male he would 
inherit as a male or if he resembles a female he would inherit as a 
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being doubtful, the rule is to assign 


wilol y dls Jaa, to him the smaller of the two shares, ! 
bad} ile fyi > 4 the worse of the two conditions in 
> pee gli al 2, accordance with the opinion of Imam 


Abu Hanifa and his followers. This 
is also the common opinion of the 


sical) fis 5 ey WI 


> yi SY ew 43 Companions of the Prophet and 
av! 6d Td sis the fatwa accords with it eg., a 
rl Ux > sie Jl person dies leaving a son, a 
SS AD 9d) Cpls daughter and a_ hermaphrodite : 
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female. The Sirajiyyah here discusses the case of the hermaphro- 
dite whose sex is doubtful and who cannot be described as a male 
or a female or closely resembles both sexes. The chief test to deter- 
mine the sex is physical appearance of the male or female genera- 
tive organs and such physical sigus as the beard or a woman-like 
breast and menstruation. 

1 The small share that he would get as a male or a female. 

It will be seen that the Sirajiyyah has not mentioned that a 
hermaphrodite would always take as a daughter, some people 
are likely to think that the share of the daughter is always less than 
that of the son ; but this is not so, under certain circumstances the 
heir may take more if it were a daughter, e.g., a person leaves a 
husband, father, mother, and a hemaphrodite :— 


Husband Father Mother Hermaphrcdite 
If the hermaphro- } 


dite takes as a} 1/4 1/6 1/6 1/2 
female J 3/12 2/12 2/12 6/12 
Reduced to unity by ) 
the doctrine of 3/13 2/13 2/13 6/13 
Increase 
If the hermaphro- 
dite takes as 7 1/4 1/6 1/6 0/12 
male 3/12 2/12 2/12 (Residue) 


Now 5/12 is smaller than 6/13, therefore the hermaphrodite 
inherits here as a son. 
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in this case the hermaphrodite 
would get the share of a daughter, 
for that is so'; and according to 
Shabi, who adopts the view of Ibn 
Abbas, the hermaphrodite is to take 
half of the two collective shares by 
reason of controversy, but the sahs- 
bain (Imam Abu Yusuf and Imam 
Muhammad) have differed in interpre- 
ting the doctrine of Shabi, for Imam 
Abu Yusuf says that if the son takes 
one share, and the daughter one-half 
the hermaphrodite would take 3/4, be- 
cause the hermaphrodite is entitled to 
one share in the capacity of male and 
to a share in thecapacity of a female, 
and this is the certain share;? thus 


1 Because that is the smaller share :— 


Son 





PROPOSITUS 


| ane 
Daughter Hermaphrodite 


If the Hermaphrodite takes as a daughter :-— 
Son 2/4, Daughter 1/4, Hermaphrodite 1/4 
If the Hermaphrodite take as a son :— 
Son 2/5, Daughter 1/5, Hermaphrodite 2/5. 


- Now 1/4 is less than 2/5, therefore the Hermaphrodite takes 


1/4 as a daughter. 


2In the above example, Imam Abu Yusuf is simply fixing the 


ratio among the son, 


daughter and hermaphrodite and not 


assigning shares ; 3/4 is equal to 1/2 of the share of the son plus 
half of the share of the daughter, that is 1/2-++-1/4=3/4. 
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the hermaphrodite would take half the 
sum of two shares, that is he would 
take half of the certain share! and 
half of the disputed share? so that he 
receives 3/4 and the total sum of 
shares is 2} because Abu Yusuf pays 
attention to the share and applies the 
doctrine of Increase and masala will 
be by 9;3 or we may say that the son 
has two shares and the daughter has 
one share and the hermaphrodite has 
half of these two shares, which is 14, 
According to Imam Muhammad the 
hermaphrodite will take 2/5 of the 
property if it isa male and 1/4 if it 
is a female, and so he takes half of 
the two shares and he will get 1/5 
and 1/8 in consideration of both 
sexes and the éfashth will be by 40 
t.é., we multiply the two masala! that 
is 4 and 5 together and the product is 
multiplied in the two conditions, that 
is by 2, then the share of that heir 
who takes in fifths is to be multiplied 


1 Possibly to which he belongs. 
2 To which class he may not belong. 


8 Son 


Daughter 


Total 


‘6 40 520% 2-40, 


1/2 2/4 
Hermaphrodite 3/4 3/4 


1 4/4 Applying Increase rey 4/9 
shares 

2/9 

3/9 


2} 
Tashih masata. 
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i) 5 Lew phe WS by 4 and the share of that heir who 
takes in fourth is to be multipled by 5. 
~ peu! Jaws The distribution would be 13 shares 
to the hermaprodite, 18 shares to the 
son, and 9 shares to the daughter.! 





a en 


1 PROPOSITUS 


AS ROC ce 


| | 
Son Daughter Hermaphrodite 





Taking the Hermaphrodite as a son ; 
Son 2/5, Daughter 1/5, Hermaphrodite 2/5. 
Taking the Hermaphrodite as a daughter ; 
Son 2/4, Daushter 1/4, Hermaphrodite 1/4. 
AccorJing to the rule Hermaphrodite gets 1/2 (2/5 41/4) = 
13/40. 
Therefore the residue is 27/40. Hence the Son gets 2/3 of 27/40 
=18/40. And Daughter gets 1/3 of 27/40 =9/40. 
The Sirajiyyah works out according to the following method. 
Share of the son: 
2 of the 5th multiplied by 4=2x4= 8 
and 2 of the 4th multiplied by 5=2x5=10 


18 


Share of the daughter : 

1 of the 5th multiplied by 4=1x4= 4 
and 1 of the 4th multiplied by 5=1x5= 5 
9 


Share of the hermaphrodite : 
2 of the 5th multipled by 4=2x4= 8 
and 1 of the 4th multipled by 5=1x5= 5 


13 


N.B.—lf the hermaphrodite is the only heir he would receive 
the whole property. 


— 
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SECTION VIII 
ON 
Pregnancy 
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63. According toImam Abu Yu- 
suf the maximum period of preg- 
oie 5 pdli Wao, nancy is 2 years,’ and according to 
oie 28 om yy? Lais bin Sad it is 3 years and ac- 
poe Kary, ladfoic, cording to Imam Shafi it is 4 years, 
a gyrploie yuvary! and according to Alzuhri it is 7 
5 geil Kw Wl 5 ugh years 5 and the minimum period? of 





1 A child may be an absolute excluder, that is, he may absolute- 
ly exclude the existing heirs or he may reduce their shares; if he 
could be an absolute excluder then the estate cannot be distributed 
e.g.,a person dies leaving a full-brother’s pregnant widow anda 
full-brother’s son’s son and in this case if a male child is born then 
he would exclude brother’s son’s son; but if a female child is born 
she would take nothing, being a distant kindred as against the 
brother's son’s son, since it is a possible case of absolute exclu- 
sion, the estate cannot be distributed until the birth of the child. 

Two years is the maximum period of gestation provided the 
woman declares within the period of her iddut or divorce that she 
is pregnant; in the absence of such a declaration within this 
period, the rule of 2 years cannot be applicable; For further 
discussion see ‘‘A Dissertation on the Muslim Law of Legitimacy 
and Saction 112 of the Indian Evidence Act” by the present author. 

The normal period of gestation is from nine to ten months. 
Section 112 of the Indian Evidence Act limits the period to 
280 days, the Code Napolean fixed 300 days, but according to 
some best authorities (vide Taylor's Medical Jurisprudence or 
Lyon's), the maximum period has been 308 days and in certain 
cases 315 to 322 days. The Muslim rule of 2 years is to cover 
these abnormal periods, provided a declaration has been made 
during the observance of iddat by the woman. In the case of 
pregnancy the zddat¢ will continue till delivery, but this declaration 
must be made within 4 months and ten days after death of the 
husband and within three months after divorce. Vide “Dissertation 
on the Muslim Law of Legitimacy and Section 112 of the Indian 
Evidence Act,” by the present author. 

The Shafii jurists have mentioned several persons who were 
born during 4 years of pregnancy e«g., Zuhak and Abdul Aziz 
Majshuni. 

2 The minimum period is 6 months, or six lunar months 
according to Muslim jurists, that is it will vary from 174 days 
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pregancy is 6 months, and accord- 
ing to Imam Abu Hanifa for the 
child in the womb there shall be 
reserved shares of the four sons 
or the shares of four daughters, 
whichever is greater and the smallest 
allotment will be made to the other 
heirs; and according to Imam Mu- 
hammad for the child in the womb 
shall be reserved a share of three 
sons or three daughters, whichever 
is greater, and this report of Imam 
Muhammad is from Lais bin Sad and 
according to another report the share 
of two sons shall be reserved and this 
is the report from Hasan, and of the 
two reports of Abu Yusuf one report 
is from Hisham and the other is from 
Alkhassaf, namely for a child in the 
womb shall be reserved share of one 
son or one daughter whichever is 
greater and the fatwa accords with 
this opinion; and according to Imam 
Abu Yusuf security will be taken. ! 
And if a woman is pregnant from the 


lie I sf (ld lise deceased and she has a child at the 


to 180 days and according to the best authorities reported in 
Medical Jurisprudence, (Lyon’s or Taylor's) there is a case of a child 
born 174 days after the last menstruation, t.e., the famous Jardine’s 
case is the rearing of a 174 day child. 

1 Security will be taken by the Kazi from the heirs of the 
deceased. The security will be taken of the possibility, that is if 
more than one child is born then in consideration of his right the 
heirs will give part of his or their estate ; that is each will return a 
part of the inheritance received by him according to theright of 
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dtl oS ss J > maximum time of pregnancy or within 
it and the woman had not admitted 
that her sddat has terminated then the 
child will be an heir and so would 
others inherit from him. 
sly of 5 - 1M 64, Butifa childis born after 
yt} ye SY ok the maximum period of gestation 
Vy syd Lois then it shall not inherit nor would 
wae oye oS yf oy? «others inheirt from him and if the 
Red Sp’? sla 4 pregnancy was from a person other 
g ey lee OG! ya! than the deceased and the child 
we pd @ eel of 1s born within less than six months 
- ys ioe 1 then that child shall inherit; but if it 
were born after the minimum period 
of gestation he shall not inherit.! 
SS ex yb 40 65. Aud if a little part of the child 
Sy Y ol J oy! comes out and it dies it shall not in- 
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inheritance of the child born, because according to Imam Abu 
Yusuf we have only reserved the share of one son or one daughter, 
whichever is great. 

1 ¢.g., a person A dies and he leaves his father’s wife pregnant 
(so the woman is pregnant from another) or his grandfather's wife 
pregnant, anda child is born within six months or less than six 
months after the death of father or grandfather then that child will 
inherit from A because it is conclusively established that the chilc 
in the womb was a child of the father or of the grandfather ; but if 
the child were born after the minimum period of gestation then hi 
shall not inherit from the deceased A. This case is different fron 
the wife of the deceased being pregnant in which case the maximun 
‘ period of yestation would be two years. However the child bor: 
to father’s or grandfather's wife would inherit from the father o 
grandfather provided it were born within the maximum period o 
gestation. Thisisa case of a child of another’s pregnant wif 
inheriting and not a child of his own wife. 
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herit ;' but if a greater part comes out 
and then it dies, it shall inherit; and 
if the child comes out with the head 
first, then his chest will be considered ; 
that is, if his chest has come out it 
Shall be considered to be alive and 
shall inherit; but if it comes out with 
his feet first then his navel will be 
considered.? 

66. The rule for tashth-1-masala 
in the case of pregnancy is that the 
case should be arranged on two as- 
sumptions 2.e.,assuming that the child 
born is a male or a female, then com- 
pare the two distributions, and if the 
numbers are mutawafiq, multiply 
the wafg of any one of them with the 
other, and the resulting product 
would bo the tashih-t-masala ; if the 
numbers are mutabayin then multiply 
the whole of the one into the whole 
of the other, the product will be 
the Tashih masala. Thereafter 
multiply the share that each heir will 
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1 A dead-born child is not an heir. 

2 That is, if the child upto his navel has come out, and was 
alive then it shall inherit; but if the navel has not come out though 
the child had come out apparently alive, it shall not inherit. 

The following passage occurs in Sir William Jones’ Transla- 


tion: 


“now the way of knowing the life of the child at the time 


of its birth is that there be found in him that by which life is 


proved as a voice, or sneezing 


a limb.” 


,or weeping, or smiling, or moving 


But this pacsage is not found in the text of the Sirajiyyah 


it is from its commentary Sharifa. 
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laa si} GS J » maximum time of pregnancy or within 
> die yg? g Sy Sow! it and the woman had not admitted 
that her ¢ddat has terminated then the 
child will be an heir and so would 
others inherit from him. 
wile of 5 - 40 64, Butifa childis born after 
yt Lye SY sb the maximum period of gestation 
Yo, eye Loli then it shall not inherit nor would 
we oye gS Cy! gy: «Others inheirt from him and if the 
Ted gl? cele 5 pregnancy was from a person other 
gy lie I st ya! than the deceased and the child 
ow SY aes of is born within less than six months 
“yy J Lollies G! then that child shall inherit; but if it 
were born after the minimum period 
of gestation he shall not inherit.! 
SF ax gh > 10 65, And if a little part of the child 
Sy Yok J oJ! comes out and it dies it shall not in- 





inheritance of the child born, because according to Imam Abu 
Yusuf we have only reserved the share of one son or one daughter, 
whichever 1s great. 

1 e.g., a person A dies and he leaves his father’s wife pregnant 
(so the woman is pregnant from another) or his grandfather's wife 
pregnant, anda child is born within six months or less than six 
months after the death of father or grandfather then that child will 
inherit from A because it is conclusively established that the child 
in the womb was a child of the father or of the grandfather ; but if 
the child were born after the minimum period of gestation then he 
shall not inherit from the deceased A. This case is different from 
the wife of the deceased being pregnant in which case the maximum 
‘ period of yestation would be two years. However the child born 
to father’s or grandfather's wife would inherit from the father or 
grandfather provided it were born within the maximum period of 
gestation. Thisisa case of a child of another’s pregnant wife 
inheriting and not a child of his own wife. 
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herit;! but if a greater part comes out 
and then it dies, it shall inherit; and 
if the child comes out with the head 
first, then his chest will be considered ; 
that is, if his chest has come out it 
shall be considered to be alive and 
shall inherit; but if it comes out with 
his feet first then his navel will be 
considered.? 

66. The rule for tashth-t-masala 
in the case of pregnancy is that the 
case should be arranged on two as- 
sumptions 2.e., assuming that the child 
born is a male or a female, then com- 
pare the two distributions, and if the 
numbers are mutawafiq, multiply 
the wafg of any one of them with the 
other, and the resulting product 
would be the ¢ashth-t-masala ; if the 
numbers aremutabayin then multiply 
the whole of the one into the whole 
of the other, the product will be 
the Tashih masala. Thereafter 
multiply the share that each heir will 


aes 





—— 


1 A dead-born child is not an heir. 

2 That is, if the child upto his navel has come out, and was 
alive then it shall inherit; but if the navel has not come out though 
the child had come out apparently alive, it shall not inherit. 

The following passage occurs in Sir William Jones’ Transla- 


tion: 


‘now the way of knowing the life of the child at the time 


of its birth is that there be found in him that by which life is 
proved as a voice, or sneeziny, or weeping, or smiling, or moving 
a limb.” But this passage is not found in the text of the Sirajiyyah 


it is from its commentary Sharifa. 
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receive on the supposition of the 
child being male by the masala 
on the supposition of the same 
being female or by its wafq as 
stated in the case of the hermaph- 
rodite, then consider the two pro- 
ducts and that what is the minimum 
will be given to that particular heir 
and the difference between these two 
shares will be reserved (for later 
distribution) and when the child 
is born if he happens to be such a 
one who is entitled to the whole of 
that what has been reserved then it 
is allright ; but if he is entitled to a 
part then he may take that portion 
and the residue will again be distri- 
buted among the heirs by giving 
to each one of them what we had 
reserved from the other distribution, 
é.g., a& person lIcaves a daughter, 
mother and father and a pregnant 
wife, here the masala is by 24 if 
we assume that a male child will 
be born, and the masala will be 
by 27 if we assume that a female 
child will be born. Then when we 
multiply the wafg of the one by 
the whole of the other we shall get 
216, and on assumption the fact that 
a male child is born, the wife will 
receive 27 shares and mother and 
father each 36 shares and assuming 
that a daughter is born the wife will 
receive 24 shares and father and 
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kia 3 53g) 9 mother each 32 shares.! Thus in these 
ole ye inyl ei Circumstances the wife will be given 











1 Case IJ. 
Mother. Father. Wife. Daughter and Child 
If a son is born 1/6 1/6 1/8 (Both take the resi- 
due, the son taking 
double share.) 


4/24 4/24 3/24 Residue 13/24 
In all cases re- 
ducing to 
Common 
Denominator. 86/216 36/216 27/216 117/216 
CASE II. Two daughters 
If a daughter is | 
born sale 1/6 1/6 1/8 2/3 
4/24 4/24 3/24 16/24 


Applying  doc- 

trine of In- 

crease, reduce 

shares ae 4/27 4/27 3/27 16/27 
In all cases re- 

ducing to 

Common 


Denominator 32/216 32/216 24/216 3 128/216 
Case Ill. 
If a dead child 
is born... 1/6 1/6 1/8 1/2 
4/24 4/24 3/24 12/24 
1/24 
In all cases re- (Residue) 


ducing to 
Common 
Denominator 36/216 86/216 27/216 108/216 


9/216 
(Residue) 

Mother. Father. Wife. Daughter. Reserved shares, 

The allotted 

shares are... 32/216 32/216 24/216 [18/216] 115/216 

We have seen from the above figures that the smallest 
shares taken by Mother and Father are each 32/216 and by the 
wife 24/216, These shares will be given to them, and we shall 
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Js aU )sac y Baria a 24 shares and 3 shares will be re- 
lawais Kary} yi! 6 JSly served out of her allotment and 4 
in: | cy pte Eland] Eazy] 3 shares will be reserved out of the 
§ Soy ite 5 allotment of fathor and mother each 
Liga pre SS ylai aus and according toImam Abu Hanifa 
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reserve 4/216, and 4/216 in the case of Father and Mother and 
3/216 in the case of wife. The shares assigned to the Daughter 
and male child or children are 117/216 as in case I and the 
maximum shares asin Case II are 128/216. If one or more 
daushters are born then they all shall share out of 128/216. If 
One so. or more are born then the distribution will be as in Case 1. 
Here the daughter receives 13 shares on the supposition that 4 sons 
are born. 1/9 of 18/24=1.5/216 residue. 
If a dead child is born the distribution will be as in Case ITI, 
the residue 9/216 being given to the Father who ts a residuary. 
The Strajiyyah works out the problem in this manner : 
If a son is born the masala is eau 24 
If a daushter is born the masala is... 27. 
24 and 27 are mutawtfig by 3 the tashih masala is obtained by 
multiplying wafg of one by the whole of the other namely, 
8x 27=216 or 24xK9=—216. 
Mother. Father. Wife. Daughter and child. 


If a son is born 36 36 27 117 
If a daughter is 

born ror 32 32 24 128 
If a dead child 

is born saa 36 36 23 108 


Residue 9 
Mother. Father. Wife. Daughter. Reserved shares . 
The allotted 
sharesare... 32 32 34 13 115 
If 4 sons are born, the daughter would take 13 shares and the 
residue 115 would be reserved. 

lf one or more daughters are born the Sirajiyyah says all the 
shares reserved will be given to the Daughters namely, 4 from 
Father, 4 from Mother, 3 from Wife and 128 or, in other words, 
the distribution will be as in Case II. 

If one or more sons are born the Sirajiyyah says that the 
reserved portions will be given to the Father and Mother and to 
Wife, and the residue together with 13, that is 117 will be given to 
the children. Father and Mother would receive 36/216 shares each 
that they will be given the reserved 4/216 shares in addition to 
32/216 shares already given and similarly the wife will get 27/216 
t.€., 3/216 shares more, reserved. Vide Case I. 


LAW OF INHERITANCE 217 
Leja pcbe Euccm 9 HL gd, reserving Shares for the 4 sons, that 
is when there are four sons the share 


Foal, be Waly yh 
¢ ? ©” of the daughter will be 1° shares! and 


cts 5 Il esST 5! the masala being 24 the tashih 
will be by multiplying it by9 and thus 
we get 13 shares for the daughter and 
> Hyd lens ys! x! the residue 115 shares is reserved ? 
and if there is born onc daughter or 
wt Baby yh ep] hen all the shares reserved will 
more then ail t V 
Pe dt pes be given to the daughters and if one 
son or more are born then it shall 
oY yt pwilty pts BE be given to the mother and father 
and to the wife what has been re- 
served from their shares and the 
ils Hyd das residue together with the 13 shares 
will be distributed among them; and 
> (aad eed sF® & if a dead child is born then it must 
y Hail als re) =il be given to the widow and both 
parents what has been reserved from 
egw yi 5 Sue 9 their shares and the daughter will 
be given one-half, that is, 95 
shares more! and the residue which 
- &a SY au} is 9 shares will be given to the 
father who belongs to the class of 
residuaries. 
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1 Afier assigning shares the mother, father and wife the 
residue is 13/24 and distributing this amount between four sons 


and one daughter the share of the daughter is 1 only and by 


tashih it would be 13 shares #.e., 1/9 of 138/24=13/216. _ 
2128 —13=115 vide Case II. 


1 The daughter has received 13 shares+95=108 shares as 
in Case III, 
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AL*SIRAJIYY AH 
SECTION 1X 
ON 
A Missing Person 


67, As regards his property, 
Mafqud, « missing person, is consider- 
ed as alive so that nobody would 
inherit from him, and as regards the 
property of another he will be con- 
sidered as dead to that extent that 
he will not inherit from anybody.! 

68. The property of a missing 
person shall be reserved until his 
death is ascertaincd or a certain 
period has elapsed. Opinions differ 
regarding this period, The accepted 
view is this: when no one of his like’ 
age is alive then he will be presumed 
to be dead, and Hasan ibn Ziyad re- 
ports from Abu Hanifa that this 
period is; 120 years from the date of 
his birth, and according to Imam 
Muhammad the period is 110 years 
and according to Abu Yusuf it is 
105 years and some of our jurists 
have said that it is 90 years and the 
fatwa accords with this view. Some 
jurists have said that the property of 
a& missing person shall be reserved 
until the decision of the Imam? and 


rs ee re Meee, 





1 This passage is not found in Sir William Jones’ Translation. 

2 That is until the Imam decides concerning the death of the 
missing pefson, which power is discretionary, and it is also the 
Shafi Law, some people take advantage of this provision, thatis they 
obtain a judicial order on producing evidence confirming the death 
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iiss d= tye Ga as regards his right to succeed to 
; another person, the veiw is that 

US u3yge fle yo draai his share, which he would inherit 
from his ancestor shall be kept 

fodfiede [OG lesl} 3 reserved as in the case of pregnancy® 
* and when the period expires then 

epoyags} ayy) ILS his property will be given to his heirs 
who will be present when the decision 


ee te ememnee pemnten  ee ee ee 


and according to some jurists the Kazi may pass an order alter four 
years after the fact is brought to h's notice, and some say it is four 
years trom the date of disappearance of the person. According to 
Imam Malik if a person is absent for four years the Kazi can cause 
separation between him and his wife and the woman will have to 
observe iddat., 

In British India the period would be governed by Sections 
107 and 108 of the Indian Evidence Act, which is 7 years. 

3 If the missing person is an absolute excluder then nothing 
from the property of his ancestor shall be given to other persons; 
but it he is a partial excluder then in that case the smaller share 
will be given to other heirs on the assumption that the missing 
person is alive. 

If along with the missing person there is such an heir who 
is excluded if the missing person were present then that heir would 
get nothing, e.g., a person dies leaving 2 daughters, a son’s son and 
a missing son ‘— 

2 daughters. Missing Son. Son’s son. 

i. If the missing son 


is alive eee 1/2 1/2 0 
3/6 3/6 0 
ii. If the missing son 
is dead oe 2/3 0 1/3 
4/6 0 2/6 


The two daughters may take 3/6, but nothing can be given 
to son’s son, and residue 3/6 will be reserved, if the son presents 
himself within the period, he takes 3/6 if not the daughters will 
again take 1/6 and the residue 2/6 will go to the son’s son. 
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IS be 5 Gye pal! oie concerning his death is made; and 
af ae! dy ca Jligiye whatever share was reserved for 
—Jle 85, il & ye him, will be given to the ancestor 

from whose share it was reserved. 
3 dell - 44 69. The rule of tashkth-i-masala 
Sal Blue exmei concerning a missing person is that 
a st Zhe e= the masala must be corrected on the 
e ai » S'sx assumption that the missing person 
Lal db 5 aby pots is alive and again it will be corrected 
Jal! S USS on the assumption that the missing 
person is dead and thereafter we act 

as we do in the case of pregnancy.! 


1 The following interesting example is found in the Sharifa. A 
woman dies leaving her husband, two sisters and a missing 
brother :-— 


Husband. 2 Sisters. Brother. 
CAsE I. 
If the missing brother 
is alive ais 1/2 2/4 of 1/2 2/4 of 1/2 
4/8 2/8 2/8 
Reducing in both cases 
to L. C. D. ee 28/56 14/56 14/56 
Case Il. 
If the missing brother 
is dead ats 1/2 2/3 
3/6 4/6 
Applying the doctrine 
of increase ” 3/7 4/7 
Reducing in both cases 
to L. C. D. woe «= - 2456 32/56 
The shares assigned Reserved shares. 
are w 24/56 14/56 18/56 


Thus, F the brother appears, the distribution will be as in 
Case I, and if his death is proved the distribution will be as in 
Case II. It may be seen that the husband benefits if the brother 
is found to be alive as he takes 28/56 vide Case I which is more 
than 24/56 vide Case II. 
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SECTION IX 


ON 
Apostate 


70. If an apostate from Islam 
has died or has been killed or has 
migrated into Dar-ul-harb and the 
Kazi so decides that he has migrated 
into Dar-ul-harb, then whatever he 
earned while he was a Muslim 
will be given to his Muslim heirs 
and whatever he earned since his 
apostacy will be kept in Batt-ul-mal, 
State treasury, that is the view of 
Imam Abu Hanifa. And according 
to them (Imam Abu Yusuf and Imam 
Muhammad) both these acquisitions 
will be given to his Muslim heirs !, 
and according to Shaftii both these 
acquisitions will be kept in Bast-ul- 
mal; and whatever he has earned in 
Dar-ul-harb, if secured will be con- 
fiscated as agreed by all, and similarly 
the property of a woman apostate will 
go to her Muslim heirs and there is 
no disagreement among the jurists 
on this point. 


1 In India The Fatwa accords with this view, because there is 


no Bait-ul-mal here. 
In 


British India the Caste Di<abilities Removal Act 21 of 


1850 has removed the disability of an apostate heir to inherit from 
a Muslim or from a non-Muslim by birth or by apostacy. So this 
part-of the Muslim Law has been superseded in British India. 
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71. An apostate cannot inherit 
from anybody, neither from a Muslim 
nor from another apostate like him- 
self ;similarly a woman apostate, can- 
not inherit; but if the whole of the 
city has becn apostatised,in that case 
they would inherit ¢zfer se among 
themselves. 


SECTION XI 
ON 


Prisoner 


72, The law concerning prisoners 
is the same law with regard to their 
inheritance which applies to Muslims 
provided they have not given up their 
faith, And if they have given up 
their faith then the law concerning 
them is the same as in the case of an 
apostate; but if it is not known 
whether a person has become an apos- 
tate or whether he is alive or dead, 
the law concerning them will be the 


same as in the case of a missing 
person. 





SECTION XII 


ON 


Persons Drowned, Burned or 
Buried in Ruins 


73. When a group of persons 


are dead and they-are related to one 
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Sls bee Syl pis yan another and it is not known which of 
trey) ee oaly (§ them died first, then it shall be pre- 
ua yy Jy suo! sumed that all of them died together 
go [3m yam yo oly}! and the property of each of them would 
> gt JB 5 ,%s! bo given to his heirs and it will not be 
dls alll 2) dsm uy! distributed ster se among the dead ;! 
Lar ye ppd ey Lge this is the better opinion; but Ali 
vals ff yy 39 and Ibn Masud (peace be on them) 
', aalo uy pte according to one of the two reports 
aryl! ally olgal's alef say that some of the deceased would 
~wbI!, inherit from others except in that 

what each of them inherits from his 

own colleague who met the same fate.? 











1The first Khalifa Abu Bakr followed this practice, and 
he did not permit dead men to inherit from the other dead; 
hence the heirs would inherit from the deceased. The same 
practice was followed by the second Khalifa Umar when a number 
of persons had died as a result of plague and a similar practice 
was followed in the battles of Jamal and Siffin. A hadis to this 
effect is reported in the Muwatta by Imai Malik. 

2 The following example is given in the Sharifa: two brothers, 
one Older than the other die in a shipwreck and each of them 
leaves 90 dinars and the survivors are their mother, daughter 
and an emancipator i.e., aresiduary. The distzibution would be 
as follows :— 

PROPOSITUS 


RT at 


Mother Daughter Emancipator 


Under the Hanafi Law the mother will get 15 and the daughter 
45, and the emancipator will get 30 and the same distribution will 
be in the second case. 
According to the method of Ali and Ibn Masud they will get 
as follows. 
Distributing the property of the elder brother :— 
Mother Daughter Younger Brother 
1/6=15 1/2=45 residue= 30 
This 30 is again distributed : 5 to the mother, 15 to the 
daughter and the residue 10 goes to the emancipator. Similarly 
would be the division if we were to divide 90 dinars left by the 
younger brother. | 





THE END, 


294 THE KORANIC VERSES 


The Koranic verses relating to the 
law of Inheritance 


The Koranic verses relating to inheritance are not 
many and all of them are to be found in the Surah-an-Nisa, 
the Fourth Surah of the Holy Koran. The surah itself 
is called “ The women” as it particularly deals with 
the rights of the women. The historic date of revela- 
tion is immediately after the battle of Uhad, for many 
Muslims were killed at Uhad. Noldeke assigns the 
date “between the end of the third and the end of 
fifth year” of the Holy Prophet’s reign in Medina, ! 
and Mr. Marmaduke Pickthall puts it between the 
end of the third year and the beginning of the fifth 
year,’? As stated by the Muslim writers the period of 
revelation of Surah-an-Nisa is the fourth year of the 
Hijra, it was revealed in Medina. The surah occurs 
in part fourth and sixth of the Holy Koran. The 
following passages occur in ‘ayat verses 7, 11, 12, 33, 
and 177, 


[ V cut shud Bygu | VERSE VII 
Lue enc flan yl For men, (of a family) there is 
gpl, ylotylsy a share in what their parents and 
LSile uja staid, near relations leave and for women 
Lae yy? lol gt! «there is a share in what their parents 
bya yf yf aie (fi and near relations leave, whether it 
# ls, be little or much, it is a legal share, 


[V) uf Has age J VERSE XI 


N31 3 Ul prose Allah commands you concerning 
(the provision for) your children: 

® wills fre 530 for the male there is a share equiva- 
lent to two females, 


i ah 
1 Geschichte des Qorans. (2nd ed.) Part I, p. 195, 
2 The Glorious Koran, p. 91. 
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And if there are women more 
than two, then for them there is two- 
thirds of the inheritance, and if there 
is one then it is half. 

And for parents for each there is 
one-sixth of the inheritance if there 
is a child, but if there is no child and 
his prrents are his heirs, then for 
the moth-rthere is one-third, but if 
there are brothers or sisters then 
for the mother there is one-sixth 
after mecting legacies if any and his 


debts. 
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VERSE XII 


And for ye there is one-half or 
that which your wife (or wives) leaves 
if there is no child, and if thore is a 
child then it is one-fourth of what 
she leaves, after meeting legacies if 
any and her debts. 

And for them (wife or wives) 
there is one-fourth in what you leave 
if there is uo child, but if there is a 
child then it is one-eighth after meet- 
ing legacies bequeathed and debts. 

And if a Kalala man or woman 
(4.2, one who has no purents and 
no children) is dead leaving a brother 
or sister (on the mother’s side) then 
foreach of them thcre is one-sixth, 
and if they be more than two then 
there is one-third for them after 
paying legacies bequeathed and 
debts. 
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THE KORANIC VERSES 


VERSE XXXIII 


And for all 
share of that 
relations leave. 


VERSE CLXXVII 


Siy Allah his com nainied ye con- 
cerning a kildla relation, if a person 
dies childless and he his a sister 
then for her thercis a half in what 
hs leaves, and similarly he would 
inherit from her if she dies child- 
less. And if there are two sisters 
then to themis given two-thirds of 
inheritance and if there are brothers 


we have assigned a 
which parents and 


with sisters then for the males there 
is a share of two females. 


Thus we see from the above Koranic vorses that the 
portions fixed by the Koran are six, namely 1/2, 1/4, 1/8, 
2/3, 1/3 and 1/6, and in opposition to the customary 
Law the Koran gave specific shares to the females who 
were excluded in ancient Arabia from participation in 
inheritance, It may also be noted that the Koran 
oss not spocifically mention the true grand-father 
or true grandmother, they are deemed to be included 
by our jurists under the general term parents and 
further the expression ‘ female children,’ is understood 
to include son’s daughters, and the term ‘sister’ includes 
full sisters and consanguine sisters. On the whole it 
may be admitted that the Koran attempts to provide 
for all near relations though the actual amount received 
by them muy be little. The Sunni jurists in developing 
the law of inheritance have excluded daughter’s children 
from the first class of heirs, and have put them in the 
distant kindred class, in fact it seems that the tendency 


LAW OF INHERITANCE 827 


was to prefer the agnates paticularly the uncle and his 
male issue, and in that sense the Muslim Law may be said 
to be patriarchal. However, the Shia jurists have put 
the son’s children together with the daughter’s children 
in the first class, thus showing their preference to near 
cognates, The reason assigned for this difference of 
treatment of daughter’s children is partly due to the 
ancient customary law of Arabia, which like the Hindu 
law and the Roman Law, considered, a daughter after 
marriage and her children as members of her husband's 
family, and not of their own ancestral family, and it 
seems that the Muslim jurists could not break away from 
this custom, and they took advantage of the absence 
uf any specitic provision in the Koran.! 

We have said that the Koran specifically allotted 
shares to the females in opposition to the customary law, 
accordingly we have under the Sunni system Twelve 
shares including two sharers by reason of marriage and 
out of these there are four male sharers aud cight female 
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1 On the other hand some writers assign a political reason for 
the exclusion of daughter’s children from the first class, vis., the 
Abbaside Khalifs who were the Prophet’s uncle's descendants wanted 
to have their claims recognised in preference to the Fatimides 
who were the Prophet’s daughter's descendants, and to trace it 
further some say the object was to exclude Imam Hasan and 
Husain, the sons of Fatima, daughter of the Prophet from any claim 
as rightful successors of the Prophet to the Khilafat. it may 
however be noted that Imam Hasan and Husain were just 
as much descendants of the Prophet’s uncle as the Abbaside 
Khalifs, so if this political doctrine is to be supported, then Imam 
Hasan and Husain would be preferred to the fourth Khalif Ali, their 
own father. However it seems futile for our purpose to discuss the 
reasons for the exclusion of daughter’s children from the first class 
as under the Sunni system or their inclusion in the first class as 
under the Shia Law, 
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sharers, The male sharers are, 1. Husband, 2. Father, 
3. True grand-father, 4. Half brother by mother 
(uterine brother) and the female sharers are :—5, Wife, 
6. Mother, 7. True grandmother,8, Daughter, 9. Son’s 
daughter, 10 Fall sister #¢, by the same father and 
mother. 11. Half sister by father (consanguine sister), 


12. Half sister by mother (uterine sister). 

Aiter reading these few simple verses of the Koran 
one really wonders when he studies the elaborate princi- 
ples and rules of the law of inheritance as developed by 
the Muslim jurists, a system rendered to perfection. 





The Traditions of the Prophet relating to the Law of 
Inheritance. 


There are six well-known works on the Hadises, tradi- 
tions, of the Prophet. They are known as al Kutub as 
sutah fi al Hades, namely the works of Imam Bukhari, 
Muslim, Tirmizi, Abu Daud, Nasai, and Ibn Majah. The 
Muwatta of Imam Malik is also a small well-known work 
on the Hadts, I have selected traditions from the above 
works and for the sake of brevity I have avoided repeating 
them again and again and have simply indicated that 
they are to be found in these works. 

The following three Hadises are the great historical 
hadises ‘They show the origin or the cause of revelation 
of the Koranic verses on the law of Inheritance, They 
show that the Prophet of God himself at tirst was unable 
to solve the problem of general distribution of property. 
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descendants of Salma. I said, ‘O 
Prophet of God how shall I distri- 
bute my property among my descen- 
dants.’ The Prophet did not reply. 
Subsequently the Koranic verse 
relating toinheritance Ustkumullah 
fiawlad eckum was revealed.” 
(Bukhari, Muslim, Trimizi and also 
in Muwatta of Imam Malik. ] 
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Hadis relating to sister and brother. 

From Jabir bin Abdullah— 

“T was unwell when the Prophet 
of God visited me. Abu Bakr had 
come also with him. The prophet 
found me seriously ill, He after 
making wazu (ablution) sprinkled the 
water on me. I became better and 
I said‘ O Prophet of God, how shall 
I distribute my property, what shall 
I do with it.’ The Prophet gave no 
answer and he had nine sisters until 
revelation of the Koranic verse 
Yasiaf tuneka Qulilahu Yuftikum fil 
kalala.” [ Trimizi, Bukhari, Muslim, 
Abu Daud, Ibn Majah and also in 
Muwatta. | 


Hadss relating to the right of 
daughier. 
From Jabir bin Abdullah— 
“ A certain woman came with her 
two daughters before the Prophet of 
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God and said ‘O Prophet of God 
these two daughters are of Sabit bin 
Qais' who was killed in the battle 
of Uhad, their uncle has taken away 
the entire property and has left no- 
thing for them. Itis not possible to 
get them married without property.’ 
The prophet answered, ‘God alone 
could decide.” Thereafter the Koranic 
verses as stated in Sura Nisa Use- 
kumullah fiawladtkum were revea- 
led. The Prophet sent for the woman 
and the uncle andtold him to give 
two-thirds to the two daughters and 
to take for himself the residue.” 
[Abu Daud, Trimizi, Muslim, Bu- 
khari, Ibu Majah and also 
Muwatta. | 


in 


Besides these three great historical hadtses there are 
number of them which may be called law-making hadises, 
the cases having been decided by the Prophet himself. 
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Hadis relating to the right of the 
grandfather. 


From tbn Abbas— 
“The grand-father is either treated 
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From Magqal Bin Yasar— 

“The Prophet of God gave to the 
gran l-father amongst us one-sixth," 
[162 Majah]. 


I’rom Imran bin Hasin— 

‘‘ A person came to the Prophet of 
God and said, ‘ My grandson is dead 
what is my inheritance.?’ The Prophet 
said ‘one-sixth’, and when the man 
was going away the Prophet called 
him and said ‘for you there is another 
sixth.’ When the min went away 
he was again called and the Pro- 
phet said ‘ there is another sixth for 
you by way of foma,’” [Trimizi and 
Abu Daud]. 
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The following 


true grandmother, 


From «bn Abbas— 

“The Prophet of God gave to the 
grandmother one-sixth” [/bn Majah). 
From J/bn Baraida reporting from 

his father— 

“The Prophet of God allotted one- 
sixth to the grandmother when 
there was no mother [Abu Daud].” 


Hadts relating to the right of inheri- 


tance of the true grandmother shows how the Khalifa 
Abu Bakr and Umr in the absence of the Koranic 
injunction on the question attempted to find out if 
there was any Hadss not known to them on the point. 
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From Qabisah bin Zueb. 

‘“ A grandmother (mother’s mother 
or father's mother) came to Abu 
Bakr ard said ‘My grandson (son’s 
son or daughter’s son) is dead, I 
understand that I have a right 
under the Book’ Abu Bakr replied, 
‘There is nothing as to this stated in 
the Book nor have I heard the 


Prophet giving anything to the 
grandmother, but I shall enquire 


from the people.’ He asked the 
people. Mughirah bin Shubah an- 
swored that the Prophet of God gave 
one-sixth to the grandmother. Abu 
Bakr said, ‘ Who heard this along 
with you.?’ Then Muhammad _ bin 
Muslima said ‘The Prophet gave 
one-sixth.” Later a certain person 
came to Umr_ disputing the right 
of inheritance with the grandmother, 


Umr said ‘Whether she inherits 
along with other heirs or alone 
her share is the same.’ [Trimizi, 
Abu Daud, Jon Majah, and in 
Muwatta ]. 


‘The following is an important Hadis and is the soli- 
tary exception to the general rule of the Muslim Law of 


inheritance that no female is primarily a residuary but 
only becomes so when coexisting with a male residuary. 
Heré in this tradition the full sister has been preferred 
to dther remote heirs. Tho sister inherits as a residuary. 
The exception being based on a decision of the Prophet 
which has been accepted though it conflicts with the 
general rulé of inheritance, — 


ot > Busta 


ry 


> : ih BP vy 

sly “ti 
oy <4 2 or 
gil ue Lag! lad BAY» 
5 a) waa, oy! xia! 5 
5 aa! coy Vai ,| 
pail ‘ 5 5 
cols dle bb Us.e os! 
ys EY ve sit Niarlins 
y's Ly ¥ ya} 9 N59 
iss wld 3 SU sve JM 


iia Le 


9 pot] yl le 
LS Lay og? ust? 
isl? lf fy) is 
Kip ¥) ew ,) &yls &\! 
> gt SL pedal 
# ust le wn) 

=f ole 33%) 
Ske off sg2f— cao y! 
i ist 3 f 
| Ae iv tas sla | 
_fisu] 
ile a si? a ed 
* >) * aut-s'y 
(¥ ae 


LAW OF INHERITANCE 233 
Hadts relating to inherttance con- 
cerning a daughter, a son's daugh- 
ter and a sister of the same father 
and mother. 
From Huzail bin Sharjil— 

‘“A person came to Abi Musa 
and Sulaiman bin Rabia and asked 
them about the right of inhoritance 
of a daughter, a son’s daughter anid 
a sister by the same father anid 
mother. They replied that the 
daughter is to be given one-half and 
the residue to the sister, and advised 
him to consult Abdullah remarking 
that he would agrees withthem. The 
perso. went to Abdullah and told 
him what they had advised. There- 
upon Abdullah said ‘I shall be a 
sinner anl not on ths right path 
(if LI agreel with them) I shall 
say what tho Prophet of God had 
observe]. That is one-half is the 
shire of tha duuzhter and one-sixth 
for the son’s daughter thus complet- 
ing two-thirds and tho residue is 
for the sister.” (Trimizi, Bukhari, 
Ibn Daud, and Ib” Majab.] 


Hadis relating to the right of the 
maternal uncle, 
From Aisha— 
The Prophet of God, said “ The 
maternal unele is the heir of one 
who has no heir.” [Trimizi]. 
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From Abi Imama Shuhail bin 
Hanif—“ Umar bin Khatab wrote 
throuzh me to Abi Ubaidat 
stating that the Prophet of God 
had said, that God and the Prophet 
are the guardians of those who 
have no guardians, and the maternal 
uncle is the heir of one who has no 
heirs.” (Trimizi and Ibn Majah.]! 


Hadis relating to the right of the 
residutries (Asbah) tn general. 

From Abi Huraira— The Prophet 
of Gol said, We are nearer to the 
believers than themselves, And who 
so ever dies and leaves property, it 
is for the residuaries [Bukhari and 
Muslin]. 

From Abn Abbas—-Tha Prophet 
of God said ‘ Distribute the inheri- 
tance to those who are entitled and 
the residue is for the residuaries 
2.6. the best male relations” [Trimizi 
Bukhari, Ibn Majha, Abu Daud and 
Muslim. | 


Hadts relating to children who are 
born alive (cry) and then dte, 
From Jabir—‘ The Prophet of God 
said, No prayer shall be said 


Se ee: 
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1 The above two Ha lises relate to the right of the uncle and also 
establish the law of guardianship under the contro] of the state. 
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sale st Y fu} 8 (funeral) for a child, nor can inherit 
gk Sy 4 Sy 5 from him unless he is born alive” (lit. 
se? ) #* Jee cries) [‘Trimizi, and Ibu Majah.] 

( sale us} Uy! oe 
ra 52) Fy os! wy. From Abi Huraira— The Prophet 
sl sil yt oe said When a child is born alive (lit. 
LJ zi > se wl! cries) it inherits.” [Abu Daud]. 
WD 9 geet} feu! fal 


Coto yt) 
Jlel 3 Any be Hadis relating to exclusion of Mur- 
cal ge pl SI derers. 


al) se ist we 82 From Abi Huraira— The Prophet 
BWI JB ple 4 Sale of God said a murderer cannot 
fale dey) # Syd inherit.” [Trimizi and Ibn Majah] 
(ale uy! 5 

The following Hadis however app-ars to make a 
distinction between intentional homicide. 
ol pe up Hoe ye From Abdullah bin Umr—‘ The 
kale ab] isle ol] Jy») Prophet of God thus spoke on the 
ke Bag hb glu y day of conquest of Mecca, ‘A woman 
Bo yoy #J] fw inherits her husband’s property and 
yd gale y Way diat,' the blood money, and vice 


renee TERE NA eee ~~ ee eo eee ee eee tet 


1 By diat we mean compensation to be paid by the wrong 
doer to the aggrieved party and in case of murder blood money is 
to be paid to the heirs of the deceased. For cxample the com- 
pensation for the injury to one’s one finger (cutting off the finger) is 
ten camels, thus fur two finyers it would be twenty and so on and 
for murder it is either 12 T'welve thousand dirhams according to 
Imam Shafi and ten thousand dirhams according to Imam Abu 
Hanifa or it may be paid in kind viz., 50 she-camels four years 
old, 30 she-camels five years old, 40 pregnant she-canels, and 
anything else which has been mutually agreed. ‘The fine is to. 
be realised {rom the tribe. 


For minor injuries the diat is ive camels. The relatives of 
the dead person also have the option to put the murderer to death. 
In Ancient Arabia. crime was not considered as an offence 
exclusively against the state. This is the modern idea, 
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versa so long as one of them does not 
murder the other, and if one of them 
kills the other intentionally he or 
she cannot inherit the property or 
the blood money but if the killing 
was by accident h: or she can inherit 
the property but not the blood 
money.” (Ibn Majah.] 


Haadts relating to exclusion between 
Muslims and non-Muslans., 


From Umr bin Shuaib—per his 
father. ‘The Prophet of God said, 
That persons of different religions 
cannot inhorit from each other” (Ibn 
Majah, Abu Daud and Trimizi.] 


From Asama bin Zaid—The 
Prophet of God said, “No Muslims 
can ivherit from a non-Muslim, nor a 
non-Muslim from a Muslim.” [Tri- 
mizi, Bukhari, Abu Daud, Muslim, 
Ibn Majah and also in the Muwatta].? 


fe ee eee 


1 This is rather ambiguous, it apparently means that a woman 
who kills her husband is liable to pay diat and at the same time 
she would become entitle to inherit it as part of the inheritance in. 
the capacity of wife, this she cannot be allowed under any circum- 


stances. 


2 e.g., According to a decision of the Prophet Ali the fourth 
Khalif and his brother Jafar who were Muslims were excluded 
from inheriting from their father Abu Talib whose property. was 
given to Aqil and Talib who were at that time non-Muslims. 
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Hadss_ relating 
chsldren. 


lo ellegstsmate 

From Umr bin Shuaib—per his 
ancestor—“ The Prophet of God said, 
‘When «a man has a child born of 
illicit intercourse with a woman or a 
slave, the child is the result of forni- 
cation, and cannot inherit from the 
father nor he from him.” — [‘Tirmizi 
and Muwatta. | 


Under the Hanati Law, but not under the Shia Law, 
the mother is entitled to inherit from an illegitimate child 


und so can the child from the 


mother. The following 


Hadis sup ports this view. 
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From Wasila bin Alska—‘ The 
Prophet of God said, a woman 
possesses three capacities of inher- 
itance namely by reason of emancipa- 
tion, by birth of child and from a 
child repudiated by the father 2.e,, 
illegitimate ‘[Tirmizi, Abu Daud 
and Ibn Majah]. 

Hadts relating to payment of debis 

before legactes. 

From Ali—‘‘ You know the Koranic 
verse Min badt wastatain tusoon 
beha awdain. The Prophet of God 
ordered payment of debts prior to 
legacies [Tirmizi].” 


From Sad bin Abi waqqas—“ The 
Prophet visited me while I was ill in 
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Mecca, and I did not like to die at 
the place, thence I migrated. The 
Prophet said, ‘God be kind to the 
son of Afra.’ I said, ‘ O, Prophet 
of God can I bequeath as legacy my 
whole property?’ The Prophet said 
‘No.’ I said‘ then Half’? He said 
‘No’ I said then, ‘ One-third’? He 
said, ‘ One-third and that is too 
much’ for it is good that you should 
leave your heirs well provided rather 
than in need and begging (lit: 
holding their palms for assistance 
towards the hands of men)” [Bukari, 


Tirmizi, Muslim, Abu Daud, Ibn 
Majah also in the Muwatta], 
From Sharjil bin Muslim pe: 


Abu Amama—‘ The Prophet of Gor 
said’ The God has given the righ 
to all descrving persons but there 
is no legacy for an heir” [Abu Daud 
Tirmizi, Ibn Majah, Bukhari, anc 
Muwatta. | 
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Under the Hanafi law a bequest to an heir is not valid unle: 
the other heirs give their consent after the death of the testato. 
and under the Shia law the heirs may give their consent durin 
the lifetime of the testator, 


COMPENDIUM OF GENERAL ILLUSTRATIONS 


‘Ilm-ul Faraiz the Muslim Law of Inheritance is a 
great achievement of the Muslim Jurists. In its minutest 
details it is a system rendered to perfection. It is, as Rumsey 
observes, "the most refined and elaborate system of rules 
for the devolution of property that is known to the civilized 
world.” 

Under the Hanafi Law the heirs are divided in three 
distinct groups, and some other classes of “special heirs ” 
follow next in order. 

1. Zav-ul-furuz, the sharers. 

2. ‘°Asba, the residuaries. 


3. Zav-ul-Arham, the Distant Kindred. 


Other classes are: 

4. Mawla-i-Mawalat, the successor by contract. 

5. Mugirlhu bilnasab alghair, the acknowledged kins- 
man through another. 

6. Musflhu bil Jamim4l, the universal legatee. 

7. Radd alal Zaujain, the return to the husband or 


wife. 
239 
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8. Bait-ul-mal, the Public Treasury, now the Law of 
Escheats to the State. 

There are twelve sharers, four males and eight females, 
and there are four classes of residuaries, and there are four 
groups of distant kindred. The general] order of succession is 
that the sharers and residuaries may succeed jointly 
or the sharers alone may succeed exhausting the estate 
or taking by radd, the return, in the absence of the 
residuaries; or the residuaries alone may succeed there 
being no conversion of sharers into residuaries or even 
by excluding remoter sharers. In default of sharers and 
the residuaries the estate devolves upon the distant kindred. 
In default. of all possible kind of heirs it escheats to 
the State. 

There are twelve sharers and with residuaries the total 
list would be roughly twenty to twenty-five important heirs 
taking no account of the distant kindred. 

If a person makes an attempt to arrange their combina- 
tions in twos, threes, fours and fives, etc., he would have to 
work out at least a million illustrations, a task almost 
impracticable, 1f not impossible. However, following the 
gencral rules of exclusion and preference as laid down by the 
Muslim Jurists it is possible to reduce them to about 326 
cases, and I have made an attempt to arrange these cases in 
a systematic manner. So we have in short a compendium 
of general illustrations in which almost all conceivable cases, 
except those in which the heirs are excluded, are found with 
great facility. AJl what the reader has to do is to arrange 
the heirs in the fixed order as per list of heirs--and 
for any combination of heirs with that particular heir 
he must see in cases dealing with that particular heir. 
Strictly ‘speaking it is not possible to have a combination 
of more than five different classes of heirs, for the law 
of exclusion eliminates the rest though they may be in 
existence. , 


THe List or Herpes 


The following is the proposed fixed order of heirs, of 
the sharers and the residuaries only. 


1. 
i 


m 


ee 


16. 


17. 
18. 
19. 


Son. 

Daughter, daughters. 

Son’s son, how low so ever. 

Son’s daughter, son’s daughters. 

Husband. 

Wife, wives. 

Father. 

Mother. 

True grandinother, true grandmothers. 

True grandfather. | 

Full brother. 

Full sister. 

Consanguine brother. 

Consanguine sister, consanguine sisters. 

Uterine brother or sister or uterine brothers or 
sisters. 

Full brother’s son, nephew. 

Consanguine brother's son, consanguine nephew. 

Full paternal uncle, Father's full brother. 

Consanguine paternal uncle, father’s consanguine 
brother. 

Full paternal uncle’s son. 

Consanguine paternal uncle’s son. 

Great-uncle, Father’s father’s brother. 

Consanguine great-uncle, Father's father’s consan- 
guine brother. 

(¢reat-uncle’s son. 

Consanguine great-uncle’s son.! 


' The distant kindred classes J, IJ, J, and 1V will follow 
next in order, and subsequently other heirs, the successor by 
contract, acknowledged kinsman, universal legatee and the State. 
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I have dealt with the case of the son (a) when with 
one heir, (0) when with two heirs, and (c) when with 
three heirs, and (d) when with four heirs the latter is 
really identical with the third case unless we classify 
daughter as a separate heir and not as a _ residuary 
along with the son. Similarly the cases of other heirs 
up to uterine brother and sister have been treated with 
one or more heirs. The list of twenty-five heirs is given 
on page 9, and the reader will see that when the son is the 
only heir, he will take the whole property, and when he 
co-exists with all the twenty-five heirs the position will be 
briefly this. The son will exclude all the heirs, viz., Nos. 3 
and 4 and all the heirs from Nos. 11 to 25. The father and 
mother will exclude the heirs Nos.9 and 10. As regards 
heirs Nos. 5 and 6 husband and wife, only one of them can 
participate at one and the same time. Thus after exclusion 
the following heirs only are left over to participate in the 
inheritance. 


1. Son along with daughter or daughters. 
2. Husband or wife as the case may be. 
3. Father. 

4. Mother. 


Thus the maximum number of heirs that can participate 
with the son in taking the inheritance are three (or four) 
only. Similarly it will be seen that the maximum number of 
heirs that can participate along with the daughter or 
daughters are four only, or utmost five vide illustration 
79 where we may include son’s daughter along with 
son's son and No. 84 where we may include son’s 
son’s daughter along with son’s son’s son as residuarics 
and the number of heirs nominally may _ increase 
more to 6, 7, etc., by including son’s son’s son (h. |. 8.) of a 
lower degree along with son’s son’s daughters of higher 
degrees. 
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When any of the heirs Nos. 1—25 exist alone he or she 


will take the whole property. 
| 














No. Heirs Shares | No. Heirs Shares 
Illustrations of lilustrations of 
son or sons to- son or sons to- 
gether with one gether with two 
heir.* heirs.t 
1 | Son _ § 5 | Son ... | 8 of $=34 
Daughter a 3 Daughter .. | 3 Of g= yy 
| Wife or wives a= of 
2|Son or sons ..., #(R)t 
6 | Son 5 of §=12 
Husband int q 
x Daughter 4 of = ves 
3 | Son or sons |  # (R) 
| Father or mother 
Wife or wives 8 or true grand- i= 
mother or true 
grandfather, 
4 |Sonor sons ... | § (R.) ; 
Father or mo- 7 | Sons and daugh- é (R) 
ther or true a ters. 
grandmother 
or true grand- Wife or wives rf 
father 





* The son will inherit out of the residue estate in these Cases but in 
other cases of combination of any heir with the son the former will be 
excluded vide the General Chart at the end of the book, 

(a) Son =all. 

Son’s 8on or son’s daughter =excluded by the son. 
(6) Son=all. 

Full brother = excluded by the son. 


+ 1(R)= Residue 
t Besides these no other combination of the son with two heirs is possible 
for the heir will be excluded from participating in the inheritance, viz :— 


(a) Son =§ 


Father =}3 
Brother = excluded 


(db) Son = 4 
Daughter = 3} 


Full sister = excluded 
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Anew oo 

















No. Heirs Shares | No. Heirs Shares 
8 | Sons and daugh- #(R) | 18 | Sonor sons ... 5=4 
ters, 
Father or true 3 
Father or mo- 3 grandfather 
_ ther or true 
grandmother ' Mother or truc 4 
,| or true grand- | yrandmother 
father. | 
14 | Son orsons .. r 
9 | Son or sons and i (R) True grandmo- 2 
daughter = or thers (inaternal 
daughters. grandmother, | 
paternal grand- 
Husband 7 4 mother) 
10 | Son 3 of $= 48,| 15 | Son or sons... 2—=4 
: yy 1 
Daughter . \sori=yy rue grand- t 
mother (mater: 
Husband aes i= nal) 
11 |Sonorsons ... | 7o(R.) ‘True grandfather 4 
Husband oe 4=a5 Illustrations of 
son or sons to- 
Fatherormotier | g=75 gethcr with three 
or true grand- heirs.* 
mother or true 
grandfather, 16 | Son or sons and | qo (R.) 
daughter — or 
12 |Sonorsons ... | 3£ (R) daughters. 
Wife or wives | = gy Husband des i=15 
lather or mo- 
ther or true | g=o% atheror mother | $= 73, 
grandmother , ortrue grand- 
or grandfather mother or true 
grandfather, 





*In cases 16—20 the Son and daughter for purposes of convenience have been 
grouped together they are similar to cases Nos. 11—-15 and in cases 20-—-25 the 
inclusion of daughter would make the case of the son with four heirs and 
these are the only cases of the son with four heirs. The distribution will 
remain unaffected, for instance in example 21 the daughter will share along 
with the son out of the residue 6/12 the son taking twice as much as the 
daughter, Similarly in examples 22 ~26 the daughter or daughters will share 
with the son or sons in the residue, 
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No. 


epee 


Heirs 








17 | Son or sons and 
daughter or 
daughters. 





Wife or wives 


Fatheror mother 
or true grand- 
mother or true 
grandfather 


Son or sons and 
daughter or 
daughters. 


Father or true 
grandfather. 


Mother or true | 
grandmother | 
(maternal) 





19 | Son or sons and 
daughter or 


daughters. 


True grandmo- | 
thers (maternal 
and paterna)) 


| 
| 


20 | Son or sons and 
daughter or 


daughters. 





| 

| 
True | 
father. 


grand- 


True grandmo- 


ther (paternal) 


FB. 25 


Shares | No. | 





Heirs 


a(R.) | 21 | Son or sons 
Llusband <a) 


Father or true 
grandfather. 





Mother or true 
grandmother 
(maternal) 


es Tg 
ll 

ws 

a 


22 | Son or sons 


Husband 


wl 
| 
ae 


True grandmo- 
thers (maternal 
und paternal) 


23 | Son or sons 


Q= 


Husband 


True grandmo- 
ther or true 
grandmothers. 


fo, oe) 


True 
father. 





grand- 
é | 
24 | Son or sons 
{ 
| . 
| | Wife or wives... 
i Kather or true 
| grandfather. 
Mother. or true 


grandmother 
(maternal) 


For EO) 


A 





wie 
{| 
fon PN 


25 sonorsons .,. 
Wife or wives... 
Grandmother .,,.. 


Grandfather 





a sopeacmeteahensaane, — ee te ate et —e 


| 
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Shares 


1a (R.) 


t= 
ra (R.) 
i= 
3 = 4, 
Ya (R.) 
wa O 
12 
t=, 
$=12 
52 (1.) 
ag az 
t ax 
 — 
a= 2 
18 
34 
s =a 
g=%% 
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Heirs : Shares “a 






mt | en | So at ee ee 


Illustrations of Illustrations of 























| | | 
daughter toge- | | daughter toge- | 
ther with one | ther with two 
heir. | | heirs. | 
23° | Daughter ee 2 82 | Daughter _ j=J 
Son’s son h. |. s. 3 (R.) Son’s son atl ee 
27 | Daughter ! g=(G4+4 | 
| by return) Son’s daughter (It.) 
Son’s daughter 4=34-4 
or son’s daug- | 33 | Daughter oes $=} 
ters, hls. | 
| Hlusband me 4 
28 | Daughter a=(2+4 
by return) Son’s son or 4 (N.) 
Husband q son's son's son 
29 | Daughter G=(44d h.1.s. 
by return. ) | 
, | Wife or wives . 7 3d Daughter si 3=4 
30 | Danghter (2)... 3 (3+4 Wife or wives ... 3 
by eee } Son’s son or| & (RB.) 
Mother or trne | 4=(%+ 74 | Son’s son’s son 
grandmother | by return.) i hls. 
(%). B5 | Daughter “ 2=8 
| 
81 | Daughter? — ., | 3 | Father or true 4 
grandfather. 
lather or true 3 (R.) 
grandfather or Son’s son or] @(R.) 
full sister or son’s son’s son 
sisters or con- h.ls. 
sanguine sister 
or sisters or 86, Daughter aes $=} 
full brother or Mother or true 4 
consanguine grandmother, 
brother or any 
residuary Son’s son or| = § (R.) 


Nos. 16—25., son’s son h.I.s. 





' We have already noted the case of the daughter with the son, and 
there are no other cases except the case of daughter with uterine brother 
or sister, where the latter is excluded. 


Daughter= All (} as share and $ by return) 
Uterine brother or sister= excluded, 
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sanguine bro- 
ther or any 
residuary 


Nos. 16—-25. 








(maternal — or 


paternal) (§) 


Husband 





| 





No. Heirs Shares | No. Heirs Shares 
37 | Daughter bet | }=8 41 | Daughter (3) 8 increas- 
ed to 3 
Son’s daughter 4 
or daughters, | Son’s daughter} % increas- 
| or daughters | ed to 3 
Son’s son or| (KR) hls. (4). 
sons. | | Mother or true | @ increas- 
2 | grandmother | ed to % 
838 | Daughter (3) ... | 3 of 2 (R | (maternal or 
| 13 | paternal) 
Son’s daughter : 7 of # (R) | 4° | Daughter or s=% 
or daughters(2).| = 1's | son's daughter 
| 
Husband* 4 | Son’s son’s son ; of 4 (R.) 
| 7 =% 
39 | Daughter (3) .../) 7 of A(R) | er 
| =8y. iSon’s son’s| 3 of2 (R.) 
| : | daughter. ? =} 
Son’s daughter : 4 of #(R.) | 
or daughters | == gis. 43 | Daughter or 2=3 
(4). -_ | son’s daughter 
Wife* wel) B= ye Os ; F 
usban se 
40 | Daughter ete 3=3 Father, true 4 
| grandfather or 
son’s daughter | 4 | full or consan- 
or daughters | guine sister or | 
h.1.s. | sisters, 
Father or true; #? (R.) 44 | Daughter orj/@ of 3? (R.) 
grandfather or | son’s daughter = 15 
full or consan- ' hls. (8)? 
ruine sister or | | 
sisters or full, ‘Mother or true) 4 of 2 (R.) 
brother or con- ; | Grandmother =p 
| 





* The easier method of solving Nos, 38 and 89 is to first assign share to the 
husband or wife, then distribute the residue between the daughter and the 
son’s daughter in the ratio of their originally fixed share § and 4, the ratio is 


8:1 or?: 4. 


‘If there were morethan one, viz., son's son’s sons and son’s son’s 
daughters the residue (4) would be distributed among them, the male 
taking the double share. 

* In problems Nos. 44 and 45 we first assign shares to the husband or wife: 
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Shares ! No. Heirs Shares 


|e 








No. Heirs 


Aare 














45 | Daughter or|fofs(R.)| 48 | Daughter or} 4=8 





son’s daughter =?) | son’s daughter 
h.l.s. (3) | | 
| » | 
Mother or true | 4 of 5 (R.)| Mother or true 4 
grandmother = Wp grandmother 
(maternal) (3) | (maternal or 
paternal) 


Wife or wives... | j= 

| True grandfather| #? (R.) 
a=f or full or con- 

son’s daughter sanguine sister 

or son’s son’s or sisters or 

daurhter*® full or consan- 


46 | Daughter or 





guine brother 
or any residu- 
ary Nos. 16—25 


xh 


Wife or wives. 











| 
Father or true; (R.) Illustrations of 
grandfather or daughter together 
full or consan- with three heirs 
gulne sister or 
sisters or full, | 49 | Daughter | s=e5 
or consanguine | | 
brother or any | Son’s son .-» |§ of ¢ (R.) 
Cag | =, 
Nos, 16—25 | 
| | Son’s daughter |} of 4 (R.) 
| 4 
47 | Daughter or| 3=3 | sd 
son’s daughter | Husband a i= fy 
or son’s son’s | 
daughter | 50 | Daughter ve 2=} 
| ! Son's son or) 
Mother or true 3 son’s son’s | 
grand mother | son’s daugh- }$ 4 (R.) 
(maternal) ter or son’s | 
daughters J 
Father 2 (R.) Husband ois 4 





theresfter we distribute the residue bebween the daughter and the mother j 
the ratio of their shares 3 and 3, i.e,3:1 or 4:4, 
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Heirs 


| 
| 





a nt a Se 


Daughter 

Son’s son! or) 
son’s _son’s | | 
son’s daugh- }| 
ter or son’s | 
daughters. J 


Wife or wives | 
Daughter sh 


we 


we 


Son’s son bats | 
Son’s daughter | 3 
Wife or wives... 


53 ; Daughter 


Son’s son’s 
son’s daugh- 
ter 
Father or 
grandfather or 
mother or true 
grandmother 
54 | Daughter 


Son’s daughter? 
Son’s son’s 


daughter? 
Daughter 


Son’s son’s son” 


55 
Son’s son? h.Ls. 
Husband 
Father or true 

grandfather or 


mother or true 
grandmother 









Shares | No. 


Heirs 





4= 4 56 | Daughter 





8 (R.) 
Son’s son? h.l.s. 
| 
Wife or wives 
Ff 
i= 
Father or true 
of § (R. grandfather or 


mother or true 


f i grandinother 


an 
ww 


l] 


Sl a, CS 
~~ — 


57 | Daughter 


Nie 
[I 
s: 


Son’s son? h.l.s. 


Father or true 
grandfather 


Ors 
Che Ca 
wa 


a 


Mother or true 
grandmother 








=a (maternal) 
: 7 58 | Daughter ‘es 
Son’s daughter’s 
2 (h.) 
| Son’s son’s son? 
t=15 
Husband ies 
ry (R.) 
59 | Daughter 
a=1y 
Son’s daughter ? 
a=13 
Son’s son’s son” 
| Wife or wives 


ZA¥ 





Shares 


ox (I.) 
i eae | 
is =ga 
=o 
iI_8 
28 
4 (IR.) 
é 
1 
3 
l1— 6 
2=12 
1 2 
s=T2 
qa (R.) 
i=) 
i=H 
é=d% 
Pz (R.) 
igs 





1 The result will be the same in the case of son’s son’s son h.l.s. or son’s 


son’s daughter. 


* Whether one or more. 
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Son’s 


61 


| 


62 


toed 





| 


G3 








} 


| 





Daughter 


daughter 
Son's son’s son 


Father or true 
rrandfather or 
{rue grand- 
nother (mater- 
nal or paternal) 


Daughter os 

Husband 

Son’s son’s gon 

Son’s son’s 
dauhgter 

Daughter 


Son’s = son’s { 
daughtors 


Daughter 


son’s daughter 


Husband 


Father or true 
grandfather or 
mother or true 
grand mother 
(maternal 
paternal) 


or 


Husband ie 
Son’s son’s | 
sons 


h= 14 
nedugen 


to Ys 


7 


66 | Daughter as 
| 


67 | Daughter 


Heirs 


ee a ee of 


64 | Daughter 


Son’s daughter 
or son’s daugh- 
ters 


Husband 


Full or consan- 
guine sister or 
sisters 


Daughter Sa 


Son’s daughter 
or son’s daugh- 
ters 

Husband 


F'nl] or consan- 
guine brother 
or any residu- 
ary Nos. 16~—25 


Son’s daughter 
or son’s daugh- 
ters 

Wife or wives 

Father or true 
crandfather 


Son’s daughter 
or son’s daugh- 
Lers 


Wife or wives 


Full or consan- 
guine sister or 
sisters or full 
brother or con- 
Sanguine 
brother or any 
residuary Nos. 
16—25 


Shares 
$= 5 
4=%4 
i=yh 
te (.) 
1 6 
215 
a = fo 
t= Py 
4, (R.) 
I=} 
$= or 
=a 
oz (R.) 
43% 
b=o% 
16g 
8= OE 
az (R.) 
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Heirs Shares | No. Heirs Shares 


PN [eee see ee — eid elated Fe eS ee ee 


























68 | Daughter (4)' | 2 of 8 fe (R.)| 71 | Daughter " ao 
| = 23 reduced to 
re 6 
5 1 is 3 
Son’s daughter g | 3 of # (R.) Husband 4=13 
=7Z5 ~ Jreduc ed to 
Mother or true | 2 of # (BR) | 15 
grandmother 3 =p Father | @=Pe 
reduced to 
Wife or wives| #=25 | 3 
| Mother or true; g=% 
69 | Daughter aps ee’ grandmother  /reduced to 
: 1s 
Son’s daughter d 
or son’s daugh- 72 | Daughter | s=,8, 
ters reduced to 
; 1a 
Father or true 4 Husband | a= 
grandfather reduced to 
8 
| True grands t= 
| Mother or true 4 father reduced to 
grandimother | 13 
(inaternal) Mother or true| g=7% 
grandmother [reduced to 
70 | Daughter < s=% (maternal or Ys 
paternal) | 
Son’s daughter t 
or son’s daugh- 73 | Daughter Be 2= 1 
ters : 
Husband a=qy 
Mother or true 
grandmother Mother or true| 4=,3 
(maternal or grandmother 
paternal) (maternal = or 
paternal) 
Full or consan- Full or consan- Vz (R.,) 


guine sister or 
sisters or full 
brother or con- 
sanguine bro- 
ther or any 
residuary Nos. 
16—25, 


guine sister or 
sisters or full 
brother or con- 
sanguine bro- 
ther or any 
residuary Nos. 
16—25 








1 Here we first assign the share to the wife, then we distribute the inherit- 
ance among the first three heirs in the ratio of their shares, 4, 3, 4, i.e, 3:14:14 
or 8/5 1/6 and 1/6. 
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No, Heirs 


ee te ey 





Illustrations of 
daughter _ to- 
gether with 
four heirs.* 


74 | Daughter = 


Son’s son and | 
| son’s daughter f 
Husband 


Father or true 
grandfather or 
mother or true 
grandmother 
(maternal = or 
paternal) 


75 | Daughter 


Son’s son and | 
son’s daughter | 


Wife or wives 


Father or true 
grandfather or 
mother or true 
grandmother 
(maternal or 
paternal) 


Ce Eee 


e 
e © 
en, nO ne 


NN CN Nae Ha 


* Son’s son one or more with son’s daughter one or more take as residuaries 


Shares 
is 
—1Z 
yz (R.) 
1 8g 
41—-T13 
1 2 
a3 
bcd 
2= 93 
oz (R.) 
1_. 3 
8-32 
i= 
=a¢ 
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} 


| No. Heirs 


76 | Daughter 
Son’s son and | 
son’s daughter J 
Father or true 
grandfather 
grandmother 
17 | Daughter 
| Son’s son se 
son’s daughter 


Mother or true 
| 
| 
True grandfather! 

| 


True grandmother 


78 | Daughter 


Wife or wives... 


| 

| 

| 

| 

| Son’s son 

Father or true 

grandfather 

Mother or true ! 

grandmother | 

| (maternal) | 


the son’s son taking the double share, viz,, in example 74, 
Son’s son =2/8 of 1/12 =2/36. 
Son’s daughter = 1/8 of 1/12 = 1/86. 


Since son’s son and son’s daughter are grouped together as residuaries 
illustrations Nos. 74—77 are really cases of the daughter with three heirs 


only, 





Shares 


ate] 


Come 


by 
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No. Shares | No. Heirs _ Shares 
bate oe -|—_—] ——____—_ = 
79 | Daughter 4 =} | 83 | | Daughter A= 
Son’s son! og (It.) | Son’s daughter . i 
| Wife or wives...{ s=a% ! ! Son’s son’ 'g son | & (R.) 
| | 'Son’s_ son’s “I | 
Truegrandfather| §=s% | ' daughter | 
. | 
True gran d- =p | Father or true | 4 
nalor watenaan mother or true 
grandmother 
80 Daughter oF 2= 45 (maternal or 
a paternal) 
Son’s”) daughter 
84 Daughter? 
Son’s son’s son 
Son’s_ son’s rs (R.) Son's daughter = yz 
daughter , 
Son’s son’s son | 3° (R.) 
Husband - . 
Wife or wives «#=3 
81 Daughter sik 2 
Father or true 
Son’s daughter eee grandfather or 
mother or true 
Son’s son’s son grandmother 
Son’s | (maternal or 
daughter paternal) 
Wife or wives t— 8 » &5 + Daughter a= 
82 Daughter i pee Son's daughter | 
Son’s son 
Son’s son lla (R.) 
Son’s daughter J " Father or true 
grandfather 
True grandfather Mother or true 
grandmother 
Crue grandmother (maternal) 


1 With son’s daughter it will become a case of five heirs. 

7 This can be converted into a case of five heirs by including Son’s son’s 
daughter along with the son’s son’s son as residuaries and the number of heirs 
may be further increased if we include son’s son’s daughters of higher degrees 
along with son’s son’s son’s son h. ]. s, of a lower degree, 


F. 26 
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No. Heirs Shares No. Heirs Shares 


penn epee enme | qermcoene 











we ee ot eee ae RT 


86 |Daughter ... s=% 89 | Daughter wo. | B= BF re- 
duced to 3# 


duced to 4% grand mother {duced to # mL, 
(maternal) 
Son’s daughter | =o re | 

duced to ys; 90 | Daughter vee | B= BE TOK. 


duced to 39 


Son’s daughter | 
| 4 (R.) | Son’s daughter | 4=s% re- 
Son’s son | duced to fy 
True grand- 3 | Wife or wives... | 3=a% re- 
father | duced to gy 
True grand- 4 | Hather . | g= oy re- 
mother ! duced to sty 
| 
\Mother or true... | $=a% re 
| 
| 
| 


I 
| 

&7 | Daughter aha 3=55 re- 
| 








Husband laa ee | 
duced to 4% ' Son’s daughter t=or re 
' or son’s daugh- |duced to gy 
Father ” =p re- | ters 
 lduced to 2 | Wife or wives... | 4=9%% re- 
duced to a” 
Mother or true | '=qg re- True. grand-| $= re- 
grandmother |duced to 4, | father duced tog'y 
(maternal) 
‘Mother or true | 4=¢% re- 
88 | Daughter . | 2= fy re- | grand mother |duced to gy 
duced to 4°s | (maternal or 
| paternal) 
Son’s daughter | ¢=7 re- | 
duced to | 91 | Daughter 2 = 
Husband el | 4= 74 re- Son’s daughter| §=73 
duced to 3°, ' orson’s daugh-~ 
| ters, 
True  grand-| 4=y% re- | Husband ve 4= 4 
father duced to #5 | Full brothers, full} ps (i.) 
sisters, or con- 
Mother or true | = 4g re- sanguine bro- 
grandmother duced to 75 ; thers, sisters 
(maternal or or any residu- 
paternal) | ary Nos. 16—25 
sees i a ee 





Hxamples 90 to 95 are really cases of the daughter with three heirs since 
we can group the brother and sister as residuaries, 
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Son’s daughter or; 
son’s daughters 


Wife or wives... 


Full brothers, 
full sisters or 
consanguine 
brothers, con- 
sanguine 
sisters or any 
residuary 
Nos. 16—25 


93 | Daughter 


Son’s daughters 


Mother or true 
grandmother. | 
Kull brothers, 
full sisters or 
consanguine 
brothers, con- , 
sanguine — sis- | 
ters or any 
residuary| 
Nos. 16—25, | 


| 





94 | Daughter 


Husband vee 


Mother or true 
grandmother 
(maternal or 
paternal!) 


Full brothers, 
Full sisters 
or consanguine 
brothers, Or sis- 
ters. 


Cyas 


gz (R.) 


Tol 


Chee 
Il {I 
al rod 
tH tg 


il 
=f 
rai®? 


ry (R.) 


ee ee eo ee ree, 
~~ 


Heirs 


| 


95 | Daughter 


A 


96 


97 


Wife or wives... 


| 

: Mother or true 
grand mother 

| (maternal or 

| paternal) 





Kull brothers, 

sisters or COn- 
| sanguine bro- 
thers or sisters. 


Illustrations of 
daughters with 
one heir. 


Daughters sik 


Son’s son, h.l.s. 
or father or 
true. grand- 
father or full 
brother, sister 
or consanguine 
brother or sis- 


ter or any 
residuary 
Nos, 16—25. 












Daughters ar 


Husband 


98 | Daughters 





Wife or wives... 
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Shares 


nd 


lool tohe 
{| { 

[ | fx ed 

Ww eo 


jan 
lI 

a 

ey 


ox (R.) 


=(§+75 
by return) 


4 


by return) 


a 
°8 





Examples 90 to 95 are real!y cases of the daughter ‘with three heirs sinGe 


we can group the brother and sister as residuaries. 





Heirs 


| 
No, | 


we ee 


Q9 poeuenrer S 


.| Mother or ving yr 
_ grandmothers, 
| 





daughters to- 
gether with 
two heirs, 


100 Dau ghters 


i= 

Illustrations of 7 

} 

| 

| Son’s son or | 

son’s sons 

i Son’s daughter 
or sgson’s 

| 

| 


dau ghters. 


101 | Daughters 
Son’s son 


Husband 





102 ' Daughters Hen 


| 
| 
{ 
ices 

Son’s son or 
-Son’s son’s son 
~ h.les. 


Wife 


1038 Daughters 





Son’s sonh.l.s.,., 
| 
Father or true | 
grandfather or | 
mother or true 
grandmother 
(maternal or 
paternal) 





| 


Shares 


44 ij in- | 
’ loreased tog 


jnorvased 


| 
| 


Wine 


~~, 
—— elf 
= we 
~~ 


ae ft 
all 
. wi” 


eel) 





No. 


104 


10D | 


106 | 


107 


' 
a a eS Le ee te ne ee 


GENERAL ILLUSTRATION. 


Heirs 


Daughters 


Husband 


Father or true 
grandfather 


Daughters 


aushand ao 


Mother or true 


grandmother 
(maternal or 
paternal) 


Daughters 
; Husband 


Full brother or 
sister or Ccon- 
| sanguine bro- 
| ther or sister 





or any rfre- 
siduary Nos 
16—25. 
Daughters 


Wife or wives. 


| 
| 
| 
| 
| 
| Mather or true 
| grandfather. 

| Daughters 3°... 
| 


Wife 4 “i 
Mother or true 
grandmother 
(maternal 
paternal) 


or 





Shares 


s= 7, aA 
duced to #5 


$of 3 (R) 
=45 
i=do 


£ of §(R.) 
= 25 


' Here we first assign to the wife ber share §, thereafter distribute the 
residue g between the other two heirs in terme of their share Z and 3, ie, 


4:5 or 4/5: 1/5, 
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) 
No. Heirs ! Shares | No. lleirs Shares 
| nn 
LO9 | Daughters | j=5 | 13 | Daughters ne 3 
| : : ! Full brother ) 
| Wife or wives... |) #= 5 | | Full sisters or | 
: | Gonsanguine 4 (R.) 
| | | brother and | 
| Full brother or =  (K.) | | sisters. J } 
| sister or con- | | en ee 
| ganguine bro- | 4 | 
| ther or sister | | | Illustration of — 
| or any residue | ! daughters toge- | 
| ary Nos. | ther with three | 
| 16—25 | | | hetrs. 
| : 
| | | 
110 | Daughter —.... g=4 ‘114 ) Daughters’ 1.) 3=%% 
| 
| | a | 
| | : _Son’s sons ...) | 
| Father or true 4 | L ([2.) 
| grandfather | ' Son’s aa nae 
| ! ters , 
| Mother ose 4 | ! ta 
! | | Husband Pe tad v: 
| ! | 
ne \Baaghters | 3=% | ) Be oie ode 
, 115 | Daughters | §=38 
| Mother or true 3 | | ! 
| grandmother 'Son’s sons .,. | | 
| (maternal or | >) ogg (RL) 
| paternal) 1 Son’s daughters | 
: True grandfather 4 Wife | g= ge 
112 | Daughters y= 3 16 . Daughters as | 5=4 
Mother or true | 3 | |Son’s sons ...) | 
grandmother | . ! 
: | Son’s daugh- [| & (R.) 
Kull brother or & | ters , 
sister or con- | ! | 
sanguine bro- | | Father or true! = 4 
ther or sister. | grrandfather | 





a SP BO AI TE TE II SO I TTT EEO L ER I LS ADEA IN A EEE EE EOD 
1 Examples 114, 115 116 and 117, are also similar to Nos, 101—103 and the 
result will be the same if instead of the son’s sons we had son's son’s son 
h. 1. 8, of lower degree, The son’s son’s gon h. 1}. 8, and the son’s daughter of 
equal or higher degree will inherit as resid uaries. 























208 GENERAL ILLUSTRATION 
! | : 
No. Heirs | Shares | No. Heirs ' Shares 
ek eeeiionee —H|-~ aceiraek Saeeete 
117 | Daughters | 3=4£ | 121] Daughters ve | § = Py are 
. | ; | duced to 5 
| Son’s sons ... , | Husband | 4 = yy re- 
;Son’s daugh- sd |True grand- 3=,% re- 
ters | : | father ‘duced to 
-Mother or true i | True grand-' 4=75 
| grandmother mother (pater- reduced to 
| | nal) ! 1s 
118 | Daughters? | ga 39 | | ok 
7 | | i Daughters  3=%5 
Son’s sons oy (RR) | | | 
: | | | Husband ue , j=1h 
: ‘Father or true | j= ! | ! 
' grandfather | | | Full brothers, ) | 
! ? | gistersorcon-|' (R.) 
wate or Wives.. J g=y% = | sanguine bro-{! 720" 
— | | ther, sisters J , 
119 |  Dauatiters | s=ee j) | ! 
| ' 123; Daughters ;=26 re- 
| Son’s sons I oe (RD | Pe Lo 34 
| | 
! 
| Wife or wives | ¢=s% | | Wife or wives... | g=g¥ re- 
| | " Iduced to gy 
| Mother or true | g=54 | : 
| grandmother | | | Father or true | 3=g% re 
| | ! ! grandfather duced LO ay 
120 | Daughters aoa i=9 ge Mother or true b=0% 
| iuced to 45 | grandmother | reduced to 
| : | (maternal) oy 
, Husband . | Fy ree | 24 Daughters | s=49 re- 
: duced to * ! — Lo #§ 
! | Wife or wives ... | =a re- 
| Father or true '3= re- hee Bar a7 
| grandfather duced to 4% 
: True prand- | $= re- 
| father duced to gy 
| Mother or true 4=7%, re. 
grandmother jduced to ti True grand- | 4=g% re- 
| (maternal) | : mother duced to 5% 









1 In examples 18 and 119 the result will be the same if we group 
son’s danghter along with son’s son, they both will inherit as residuaries, and 
the number of heirs will be increased to four. | 
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( pee. ae ee ee SES eye 
No.) He Heirs oe ts Shares Pe Heirs : Shares 


| 
125) Daughters 


” ae Illustrations af 

- daughter together 

Wife or wives | in = ox with four heirs. 3 

| 1 

Mother or true | t=a% | 
grandmother | | 129] Daughters w= (oA aS 

| 

Full brothers or | aly (R.) ! 


sisters or con- 
San guine 
brothers or | 
sisters, or any 


residuary Nos. 





Son’s_ son og (I.) 
; 5on’s daugh- 


ter 





| 
c onsanguine { 

brothers, 
sisters a 
| 


| 
} 
| 
| 
| 
16—25 Wife or wives: »s=»9% 
126} Daughters a. | S238 | : : 
Father or true’ 4=54 
| Wife or wives... i = 5 grand father | 
| Mother or true | 
; Full brothers, ) grandmother | 
| full sisters or | 5. (R.) | (maternal = or: 
' Consanguine }| 24 | paternal) : 
| brothers, sis- | | ! 
ters. J | : 
| aa Daughters’ | t= 
127| Daughters :. =e | | | 
Mother re rq | | Son’s daughters, | 
Son’s son’s sons, | 1 (R.) 
Full brothers } | Son’s son’s{, 12 \'*: 
Full sisters or | | ; daughters | 
consanguine 8 | | 
brothers, 
sisters J | Husband | 4=¢5 
126; Daughters. =e i 
oo ' 
True grand- 3 | 151) Daughters 3=3$ 
mother | 
Full brothers, ) | | Son’s daughter, 
Full sisters or | | | Son’sson’ssons, || 5 (R.) 
4 (R) | Son’s son’s oat 


daughters 


Wife or wives...) $=g% 








1 In examples 130, and 131 son’s son’s daughter of a lower degree, and the 
son's daughter are made residuaries with the son’s son’s son (he may even be 
of a lower degree) they all inherit as residuaries. 
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GENERAL ILLUSTRATION 


Ne aa Sa Oe ane 


No. Heirs 


qe 


| 
| 








meng ee ee pe | tee ee 





132! Daughters aie | 3 =3Y 


{ 





| Wife or wives ... | 


eee | t= 


Mother 


Full brother, 


ull sister or oz (R.) 





consanguine 
brother, sister | 


| Illustrations of 
son’sson together 
with one hetr. 


133 | Son’s son cn 

Son’s daughter 

134 | Son’s son- or 
| sons | 


| Husband var | 


Son’s son. or 


sons 
Wife or wives .. | i 


136 |Son’s son or 


sons 


ae 


| lather or mother 
or true grand- 
mother or true 
grandfather 


Illustrations of 
son’s son together 
with two heirs. 
137 |Son’s son or } 
sons 
Son’s daughter { 
or daughters 


| 


Wife or wives... | 


Colm 





Shares 


i; (R) 


No. 


— ee 


138 


pn in no a ee re 





142 





Shares 


| = 


Heirs 





‘x 





Son’s son or 
sons | 5 (12) 
Son’s daughter i 
or daughters 


























Father or mother é 
| or true grand- | 
| mother or true | 
grandfather 
'Son’s son or sons! 4m (R). 
Husband ee nL 
Father or mother| $= 7% 
or true grand- | 
mother or true 
grandfather 
| 
Son’s son or 7 (R.) 
sons | 
| 
Wife or wives...| js=gy 
Fatheror mother | 4=9% 
or true grand- 
mother or true 
grandfather 
Son’s son or sons é (R.) 
Father or true 4 
) grandfather 
| Mother or true ‘ 
| grandmother 
! (maternal) 
| 
| Son’s son or sons| ¢ (R.) 
| True grand- 3 
mother | 
True grand- k 
father 
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No. | Heirs | ~§ 








No. Heirs Shares hares 


r 








grandmother 
(maternal) 


grandmother 
(maternal) 


Illustrations of | ; 146 Son’s sons 
sons’s son together | |Son’s daugh-7- | § (R.) 
with three heirs.* ' ters | 
| | 
143 | Son’s son or ) | | True grand-| 4 
sons | , | - father | 
b> | ye (R | 
Son's daughter | True grand- | t 
or daughters J mother ! 
Husband ae i=5 147 | Son’s son or ! to (R.) 
sons i 
Father ormother | 4= 7% | ! 
or true grand- | Husband ses = z's 
mother or true 
grandfather Father or true; $= 
grandfather 
144 | Son’s son or) | Mother or true| 4=% 
sons | | | grandmother 3 
i 
1 | 
Son’s daugh- f az (R.) | 
ter or daugh- | 148|Son’s son or| sz (R.) 
ters ) | sons 
Wife or wives ... | sox Husband | 1-3 
| 
Father or mother 4=o% True grand- | = 
or true grand- father 
mother or true 
grandfather True grand-| 4=% 
smother 
145} Son’s son or ) 
sons | 14%! Son’s son or! $$ (R.) 
een 4 (R.) | sons | 
on’s daughter 
or daughters } Wife or wives: %$=s% 
, | 
Father or true & Father or true: }=¢ 
grandfather grandfather 
Mother or true t Mother or true $—o8 





* Tilustrations Nos. 148—146 are similar to 189—142. 
F. 27 





Heirs Shares 
| 
150] Son’s sonorsons| 3% (R) 
Wife or wives... | 4=a% 
True grand: 4= a8 
mother | 
True grand- = OE 
_| father es 
Illustration of 
son’s son to- 
gether with 
four heirs .* 
151 |Son’s sons) | 
Son’s daugh-; | 4 (IR) 
ters 
Wife or wives...| %=2% 


j= 


a 


True grand- 
mothers! (mater- 
nal and paternal) 


| IMustrations of | 





son's daughter 
together with 
one hetr.t 
152 | Son’s daughter... + 
* 
Soi’s son’s son... 4 (R.) 


153| Son’s) daughter 4=3 


increased |158 


to Z 


GENERAL ILLUSTRATION 





{ 


Shares 


No. Heirs 





| 


1 


ne 


g=(9+2 


154} Son's daughter 
| by oo 


| 
| 
| |Husband —... 
| i 
15h: Sons daughter | §=(4+8 
| , ‘by return) 
| | Wife or wives j 
~ |156 | Son’s daughter 4 


Father or true 4 
grandfather or 
full brother or 
sister or cone 
sanguine bro- 


ther or sister or 


a 





' any residuary 
| Nos. 16—25 
157 | Son’s daughter 4=3 
| increased 
to 
; Mother or true 4 
grandmother / increased 
to ¢ 
Illustrations of 
Husband to- 
gether with 
one herr. 
| Husband oe 3 


| Mother, father, | 4=($4+2 


Son’s sons, % true g rand-/by return) 
daughter or); increased mother or true 
daughters | to4 grandfather 





* Similar 
husband vtde No. 1438, 


to the case of three heirs, 


vide No. 144, and when with 


t We do not propose to state all cases of son’s daughter with two or 
more heirs; their cases are identical with the cases of daughter or daughters 
with other heirs as stated in previous cases. 


LAW OF INHERITANCE 






159 | Husband! 


Full brothers, 
or sisters or 
consanguine 
brothers or sis- 
ters or any 
residuary Nos. 
16—25 





ere ces ree re mee 


Illustrations of 
Husband to- 
gether with two 
heirs, 


160| Husband 


Father 


Mother 


161 | Husband 


Father 


True grand- 
mother (mater- 
nal) 


162 | Husband 


True grand-: 
father or ful] 
brother or con- 
sanguine bro- 
ther or any 
residuary Nos. 
16—25 


Mother e, 
| 





Shares | No. | 


g (K.) 


| 
Heirs 


— 


3 163 : Husband 
True grand- 
wother (mator- 
nal or paternal) 
True grand- 
father or full 
brother or con- 
sanguine — bro- 
ther or any 
residuary Nos. 

16—25 





| 


164 | Husband 


Mother 
of 4=3 
of 4=4 Full sister or 
consanguine 
i=% sister 
% (RR. 
165 | Husband ee 
1 
, Mother 


| Uterine brother 
or uterine sister 


$=3 
$=3 


¢ (R.) 


166 , Husband 


Mother or true 
grandmother 


Full brothers or 
consanguine 
brothers 


263 





Shares 


Seis Bs |——--- os 


1 
reduced to 
8 
8 


g=8 


reduced to 


1 — 


reduced to 


ee toR 
Il 
Giee 


aw = ii 
Cieo 


koe <i 
Gise 


@ (R.) 





1 Similar will be the case if the husband were to co-exist with any distant 


kindred class (i) or (ii) or (iii) or (iv) or with the successor by contract or the 
acknowledged kinsman or the universal legatee but in absence of all these the 
residue will devolve upon the husband by return radd. 


964. GENERAL ILLUSTRATION 


















P| 
No. Heirs | Shares No. | Heirs Shares 
a eee Eos 
167 | Husband ads 4=% 172 | Husband t= 
Mother or true t Full or consan- 4 (R.) 
grandmother | guine brother 
; | _ or brothers or | 
Uterine brothers | $=% | | any residuary | 
| or sisters : | Nos. 16—-25 | 
| | 
168 ! Ilusband $= % re- 
duced to i Uterine brothers = 
or sisters 
Mother or true $=% re- 
vrandmother duced to 4 | 
173 Husband | ¢=§ re- 
Full or consan- §= % re- duced to 
guine sisters duced to 
| Full sister ...| $=§ re- 
169 | Husband 2 duced to 
Consanguine sis- | § reduced 
Full brothers ter or sisters 
Full sisters or « 4 
consanguine e 2(lt.) 
brothers or sis- 174 | Husband =# re- 
ters duced to 
170 Husband eee: Full or consan- - 
ruine sister | duced to $ 


|True grand-' 20 i 
mother (%) |; 2 (R.)==4 | 
| i Uterine brother | § reduced 





| : | or sister to 4 
| Uterine brother , 3 of 2 (R.) ! 
| or uterine sis- = 4 | 
ter (4) {75 | Husband 4=# re- 
| duced to # 





171 | Husband . 4=§ 








=# re- 
duced to & 


Full sister or 
consanguine 
sister 


Full or consan- 
guine brother 
or brothers or 
any residuary 
Nos. 16— 25. 



















or sisters or | duced to#% 
Uterine brother brother and sis- 


or sister 









| 
| 
| 
| 
| Uterine brothers | $=  re- 
| 
| 
| 
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: Poe 
No. Heirs Shares | No. | 
} 
(76 | Husband g=§% re- 
duced to i; 

Full sisters or | §=@ re- 
consanguine |duced to % 
sisters. | 

Uterine brother | 3% reduced | 
or sister. to # | 

177 | Husband a 2=% re- 
duced to % 

Full sisters or| §=% re- 
consanguine | duced to % | 
sisters. | 

; 4 180 

Uterine brothers |3=2  re- 
or sisters or ‘duced to 2 
brother and 
sister. 

| 

Husband 32 re- | 
duced to # | 

t 

True — grand-| 3 reduced | 
father. to + | 

ated 

Full sister or] 3=§ re- 
consanguine | duced to # 
sister, 

178 | Husband | 2=8 182 

Uterine brother é 
or sister. 

Full or consan-; #¢ (R.) 





guine brother 
or any residu- 
duary Nos. 
16— 25. 


—a 
_—_— 





179| Husband 


Uterine brothers 


or sisters or one 
uterine brother 
and sister, 


Kull brother or 
consanguine 
brother or any 
residuary 
Nos. 16-- 28. 


Illustrations of 


Husband toge- 
‘ther with three 
heirs. 


Hlusband 


Mother or true 
grandmother. 


Full sisters 

Full brothers or 
consanguine 
brothers and 
sisters. 


Husband as 
Mother, or true 
grandmother. 


Uterine brothers 
or sisters. 


Husband 
Mother or true 
grandmother. 


Full sister 


Consanguine sis- 


ter. 


265 


Heirs . ; Shares 


nt fe ee ne 


eee ee 


= 


Ioh— 


1=4 
£(R.) 
) ed 
~~ 6G 


Cabs 


& (R.) 


Cie 


terre 


cps II 


8 


=§ re- 

fam! to é 

4 pire 
to 


2= g re-_ 


duced to 2 


4 reduced 
to# 
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Heirs Shares 





183 (Husband ...| $=8re- 1186 |Husband ...| $= 


duced to 3 
Mother or true 4 
| Mother or true | % reduced grandmother 
grandmother. to 8 : 
Full sister or 
Full sister or| 3= re- sisters 2 (Ri) 
consang uine | duced to Full — brother 
sister. or brothers 
Uterine brother | 3 reduced | 187 | Husband ... 2=§ reduc- 
or uterine sis- tog ed to 2 
ter. 
Mother or true | 3 reduced 
grandmother to 4 
184 | Husband | £=§ re- 
duced to g Full sister  ... |= §reduc- 
ed to? 
Mother or true |g reduced 
grandmother, to} Consanguine|4 reduced 
sister to } 
Full sister or con-| 4=% re- | 188] Husband - 4=§ 
sanguine sister. , duced to 3 
Mother or true 4 
grandmother 
Two or more| 3=# re- 
uterine _—_—bro- | duced to Full brothers or| 4% (R.) 
thers or sisters. | consanguine 


brothers or any 
residuary Nos. 





185 | Husband we | 2=§ re- 16—25 
duced to % 
Uterine brother 4 
or uterine 
Mother or true | g reduced sister 
grandmother. tof | 
189 | Husband ... |=%reduc- 
; ed to F 
Full sisters or| §=@ re- 
consanguine |duced to § Mother or true |4 reduced 
sisters. grandmother to + 
) Full sister or|%3=@  re- 
| Uterine brother | 4 reduced consanguine | duced to # 
oruterine sister| to } sister | 
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No. Heirs Shares | No. Heirs Shares 
190} Husband ... |g = § reduc- Illustration of 
ed to 445 the husband 
| together with 
Mother or true | # reduced four hetr's. 
vrandmother to #5 
Full sisters or (2=¢reduc-! 193| Husband ie 4= 
consanguine! edto xy 
sisters Mother or truo & 


grandmother 
Uterine brothers |$=2  re- 


or sisters duced to 745 Full brother, |) 
sister or con- | t AR 
191| Husband we (b= reduo- sanguine bro- | ( 
ed to ther, sister 
Mother or true | 4 reduced Uterine brother, 3 


grandmother | to ry or sister* 


me ewn ne | ne tee a et ere 


Full sisters or a=6 reduc- 


consan guine, ed to 1 Illustrations of 
sisters wife or wives 
: together with 
Uterine brothers |$=3  re- he heir.t 
or sisters duced to 4% 
194] Wife or wives ... 4 
192 | Husband 3=3 Father or mother; # (R.) 


or true grand- 


True grand- 4 mother or true 
mother grandfather 
Uterine brother} % — |195|Wife or wives...| 
or sister 
Full brother or # (R.) 
Full brother or| ¢% (R.) sister or con- 
consanguine sanguine bro- 
brother or any ther or sister or 
residuary Nos. any residuary 
16—25. Nos. 16—25t 








* This case is similar to No. 192, here the Full sister is taken as a separate 
heir. 


Similarly the residue will go in default of these heirs to the distant 
kindred class (i) or (ii) or (iii) or (iv) or to the successor by contract or the 
acknowledged kinsman, or the universal legatee; but in absence of all these it 
will devolve under the Hanafi Law upon the wife, 
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duced to 4 


j J 
No. | Heirs Shares | No, Heirs | Shares 

a a rN ee i ett SE ee Pareeee PAE, 
| 

| Illustrations of | 200 | Wife or wives ... | 4=4%, re- 

| wife or wives | | ~ duced to ts 

| together with | | 

“  tawo heirs. | Mother ... | 3 == re- 

| | 

| 





a lee 


One full sister |}=4% re- 


196 | Wife or wives ... 
| or one consan- |duced to 75 





father ... | § of 2 (R) | guine sister 
| | 201 Wife or wives .. 3 
Mother .; 2 of 2 (R) 
| =4 | Mother (3-=8) .., 2 of 7 (R) 
| oe =} 
ae ue or Wives. 4=5 | 


| Uterine brother 4 of 7? (R) 
i aches ie qa (i.) ; or uterine = 
sister (4) 





True grand-| 4=4% 


mother (mater- 902 | Wife or wives...| d= 
nial) 
Mother or true| a=; 
198] Wife or wives ..|  4=4% grandmother 
Mother oa t=Y5 Kull or consan-| ey (R.) 


guine brothers 


|True grand-| 75 (R.) 


| father or full 203 | Wife or wives ... q 

| brother or con- 
Sanguine bro- | Mother or true) 3 of 4 (R.) 

ther or any grandmother (%) = 


residuary Nos. 





16—25 Uterine brothers | § of 7 (R.) 
or sisters or bro- =% 
199| Wife or wives...| 4=3 ther and sister 
| ($=§) 
|True gran d- 4=25 | 204! Wife or wivos... | 4=%3, re- 
mother duced to #5 


father or bro- grandmother [duced to 7 
ther or consan- 

guine brother Full or consan- | ;=4% re- 
or apy resi- guine sisters poe to fy 


True grand-| 7% (R.) | Mother or true | {= 4% re- 
| 


duary Nos. 


18-25 . | 
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No. Heirs | Shares | No. Heirs Shares 
205 | Wife or wives... 4 210 | Wife or wives...| 4=y% 
Full brothers Full sister or| £ of #(R.) 
Full sisters or({| 3 (R.) Cc ons anguine =r. 
consanguine | sister (2= 8) 
brothers, sisters/ 
Uterine brother | 4 of # (R.) 
206 | Wife or wives... | La or sister % =r 
| True erand- + of 4 (R.) 211 | Wife or wives... j= 1s 
mother (4) =i reduced to 
15 
Uterine brother | 2 of #(R.) 
or one uterine = jj ull sister or Sq 
sister (%) con sanguine |reduced to 
sister 13 
207 | Wife or wives... t=Ty 
Uterine brothers s=y5 
Full or consan-. 7g (R.) or sisters reduced to 
guine brothers | | Ts 
or any resi-, 
duary Nos.! 
16—25 , 212 | Wife or wives... q = 43, 
Uterine brother | $= reduced to 
or one uterine | 13 
sister ‘5 
Full sisters or 3=45 
208 | Wife or wives?.. 4=75 consanguine |reduced to 
sisters +5 
Full brother or| ds (R.) 
con Sanguine Uterine brother = 15 
brother or any or sister reduced to 
residuary Nos. 3 
16—25 
Uterine brothers 3=1 213 | Wife or wives...| 4=y5 
and giaters reduced to 
IB 
: 14 2 8 
209 | Wife or wives... 416 Full sisters or| 35 
consanguine |reduced to 
Full sister (}=8) | # of #(R.) sisters ts 
=e 
Uterine brothers | 4=,%5 
Consan guine 4 of 7 (R.) or sisters or |reduced to 
sister or sis- =15 brother and ts 


ters (4) sister 





F, 28 


GENERAL ILLUSTRATION 





No. Heirs 
214 | Wife or wives... 
True grand- 

mother 4 


Full 
c OnS anguine | 
sister (4=8) 


Ee 


215 | Wife or wives... | 


Uterine brother 
or sister 








full or consan- 
guine brother 


or any resi- 
duary Nos. 
16—25 


216 | Wife or wives ... 


| Uterine brothers 
and sisters 

Full or consan- 
guine brother 


or any resic 
duary Nos. 
— 16-25 


Illustrations of 
wife or wives 
together wrth 
three heirs. 

217 | Wife or wives | 


Mother or true 
grandmother 


Full sisters ) 
Full brothers, | 
consanguine 
- brothers, sis- | 

ters 


4 of ¥ (R) 
3 


= 15 


sister or | 4 of § (R.) 


aes) 
—~16 


oe 
4-19 


4= T 


bh eat 
i 
lem 
ty? 


oh 
l 

ind 

wy 


1 (R.) 

















“Leirs Shares 
218 | Wife or wives...| 4=4% 
reduced to 
3 
15 
Mother or true| 4=y 
grandmother jreduced to 
Vs 
Hull sister s=f, 
reduced to 
6 
| Ts 
1 C onsa nguine t= 
| sister reduced to 
2 
_ 
'219 | Wife or wives... t= 
reduced tc 
“8 
Ts 
Mother or true! %=,% 
' grandmother  jreduced to 
| ‘ 
Full sister or| =,% 
con Sanguine jreduced to 
sister 13 
Uterine brother| 4=,% 


or uterine sis-| reduced to 


ter, 1s 
220 | Wife or wives... | 4=4% 
reduced to 
B 
Mother or irue| %=%% 
grandmother _|reduced to 
1 
Kull sister or| 4=4% 
cons anguine jreduced tc 
sister 


j= 


reduced to 


Uterine brothers 
and sisters 
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No. Heirs Shares | No. Heirs Shares 
921 | Wife or wives...| 4= 4% (224 | Wife or wives...| 4=4% 
reduced to 
ts Mother or true 
grandmother, t= 75 
Mother or true| %=7% 
grandmother _|reduced to Full brother or | 4% (R.) 
. re brothers or 
; consan guine 
Full sisters or| 4=4% brother or bro- 
coOnsSs anguine reduced to thers 
sister 1s Uterine brother =, 
or uterine 
Uterine brother; 4=4% sister 
or uterine sis- jreduced to 
ter 1s 225 | Wife or wives... | 4=7% re- 


duced to yy 


922 | Wife or wives...| i= Mother or true | {= re- 
grandmother |duced to 7, 
Mother or true| 4=;3 


grandmother | Two ormore | s= 4% re- 
! full or consan- |jduced to fy 
Full brothers or ) guine sisters 
sisters or con- | | 
sanguine}| fs (R.) Uterine brothers, | 3 = 4% re- 
brothers or | sisters duced to 
sisters J 7 
226 | Wife or wives...| 4=%%5 
223 | Wife or wives...| 4=y% Mother ww | 3= q's 
reduced to Uterine brother| 3=% 
ia or sister 
Full or consan- Tz 
Mother or true| %=f3 guine brother 
grandmother  jreduced to or any  resi- 
1 duary Nos. 
16—25, 
Full sister ... | 2=q% [227 | Wife orwives...| 4=,% 
reduced to Mother a= Te 
ts | Full sister s=15 
Consanguine|]| fs (R.) 
Consanguine| 4=% brother or any 
sister reduced to residuary Nos. 


#s 16—25, 














GENERAL ILLUSTRATION 





No. Heirs Shares |No. Heirs Shares 
998 | Wife or wives... | 4=4% re- [231 | Wife or wives... | 4=7y re- 
duced to yy duced to 
Mother or truc | %=%%5 re- Mother or true | 4=7; re- 
grandmother. {duced to 77 grandmother, jduced to 75 
ull sisters or | §=4%5 re- Kull sister. 3 = 45 re- 
consan g uine |duced to 7, duced to fs 
sisters. 
Consanguine sis- | 4= 7% re- 
Uterine brothers,|  3=y_% ter or sisters. |duced to x 
sisters. reduced 
to yy Uterine brother | %=7% 
or sister, reduced 
229 | Wife or wives... 1=¥, LO t. 
True. grand- 4= 2, (282 | Wife or wives... | = re- 
inother. duced to 7 
Mother or true | $= #5 re- 
Uterine brother | 4= 7% | grandmother. iduced to yy 
or sister. 
Vull sister .. | 3=4% re- 
Full brother or | 7 (Rt) duced to fy 
consanguine Consan guine | $=yyre- 
brother or any sister or sisters. |\duced to yy 
residuary | 
Nos. 16—25 Uterine brothers,! 3=y% 
ered, wane eso eee sisters. reduced 
Iilustrations of ; to T7 
wife or wives 
together with 233 | Wife or wives...) 4=45 
four heirs, 
Mother or true | %=7% 
230 | Wife or wives?...| ¢= tz grandmother. 
Mother or true 4=7 Full brothers ) 
grandmother | 
Full sistersor | 
Hull brothers ) consanguine f 4 = 45 (R.) 
Full sisters or | brothers, | 
consanuigne >| yy (R.) sisters, ) 
brothers, | | 
sisters. } Uterine brothers| 4— 4% 
or sisters or 
Uterine brother t= brother and 
or sister. sister 


tC Te ne TY 


1 This case is simila 





r to No. 229. 
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No. Heirs Shares |No. Heirs Shares 
Illustrations of Full sister or 2 = 
father together consang ulin e@ | increased 
with one heir.* sister. to # 

234 | Mather 5 240 | Mother or true |} increasel 

grandmother. to} 
Mother 3 
Kull sisters or | $= in- 
235 | lather & (I.) consanguine | creased 
sisters. to ¥ 
True grand- t 
mother (mater- 241 | Mother | a2 ing 7 
nal) creased to § 

—_ a Uterine brother g increased 
Illustrations of or sister, to 3 
mother together 
with one heir.t 242) Mother or true | % increas- 

grandinother. ed to 4 

236 | Mother j 

Uterine brothers,| $= 2 in- : 
True grand- § (R.) sisters. creased (03 
father, ! 
243 | Mother 3 
237 | Mother ses 3 2 
Nephew - or 5 (I.) 
Full brother or | §# (R.) consanguine 
consanguine nephew or any 
brother. residuary 
Nos. 18—25 | 
238 | Mother or true FA Bela ast SO aae e 
grandmother. Illustrations of 
mother together 
Full brothers or | @ (R.) with two heirs. 
| consangu ine | | 
brothers. | 244| Mother or true 4 
| grandmother 
239 |! Mother _ 3=8 
| increased Full brothers F(R.) 
| | to 2 Full sisters ove 








* Mor cases of father with two or more heirs vide preceding illustrations in 
cases of son’s daughters, etc. 


+ The case of the true grandmother or grandmothers whose fixed share is } 
is identically the same as the case of the mother taking +, hence their cases 
have been included. 
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274 
i 
No. Heirs Shares | No. Heirs 
245| Mother or true k 250 Mother or true i 
grandmother grandmother 
‘Full brother... & (R.) Full sister... 28 
Consan g uine | Hxcluded* Uterine brothers,| 3=% 
sisters sisters 
251 | Mother | g=8 
246| Mother or true t 
grandmother, Full sister ... g=3 
Full brothers ... §(L.) Full nephew or} $(R.) 


cons an guine 


Uterine brother 7 nephew, i.e., 
any residuary 
247| Mother or true i Nos. 16—25 


grandmother 


Full brothers ...| #(R.) | 252] Mother or true 4 
grandmother 
Uterine brothers| 4=3 
or sisters Full sisters ...| &=4 
248) Mother or true 3 Consanguine d 
grandmother increased brother or bro- 
io 3 thers 
Full sister... 4=§ {(253| Mother or true 4 
increased grandmother 
to # 
Full sisters z=% 
Consanguine 4 
sister or sisters | increased Uterine brother i 
to or sister 
249 | Mother or truco ' 4 increas- | 254| Mother or true 
grandmother ed to $ grandmother reduced 
to } 
Fullsisters ...| §=2 
3 increased Full sisters ...| 2=¢ 
to? reduced 
Uterine brother 3 to $ 
or sister increased Uterine brothers, = 3 
to} sisters reduced 
to # 





SR LERNER ELA IEA IE TL IT PI I ES AOE SITE TEP TICE, 


* Here the share of mother is reduced to } from }, vide Wustration 287. 
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Heirs 


No. Shares | No. Heirs Shares 
Full nephew or 
255 | Mother or true 3 consanguine| 2(R.) 
grandmother nephew or any 
residuary Nos. 
Full sister £=3 16—25 
Full nephew or 4=% |260| Mother or true | 
consanguine erandmother 
nephew, = 1.e., 
any residuary Consanguine #=4 
Nos. 16—25 sisters 
Uterine brother 4 
256| Mother or truce 4 or sister 
grandinother 
261) Mother or true | § reduced 
Consanguine| @ (B.) grandmother to 4 
brothers 
Uterine brothers,| §=% . ae ee b= 8 
ipoaiatora? sisters oe 
257 | Mother or true 4 pe tea a= 8 
grandmother increased Minne ee reduced . 
to 3 to 2 
Gis —_ 13 |262| Mother or true 3 
20 RS aR EES 2 8 grandmother 
sister increased 
los Consanguine a=4 
| Uterine brother 4 BISHOES 
or sister increased Ifull nephew or| #2 (R.) 
to Z consanguine 
nephew or any 
258; Mother or true $ residuary Nos. 
grandmother 18—25 
Consanguine a=% 263 | Mother wes 4=% 
sister 
Uterine brother 4 
Uterine brothers,, 4§=2? or sister 
or sisters 
Kull nephew] @(R.) 
259 | Mother a 4=3 or consanguine 
nephew or any 
Consanguine 4=3 residuary Nos. 


sister 





1 One uterine will take 3. 


275 


REECE 









18—25 


276 GENERAL ILLUSTRATION: 


CESSES A A RE ES AR EI DRS IEEE 






Shares 







Heirs 


ar rt Oe ete oe err 


268 





hms 


Mother or true 








264 | Mother 2 grandmother 
Uterine brothers, i=? | Full sister... 1=8 
sisters 
i Any residuary 3 (R.) Consanguine 4 
Nos. 16—25 Da ee sister or sisters 
Uterine brother 4 
Illustrations of or sister 


mother together 


with threehetrs.* 269} Mother or true 3 reduced 





grandmother | to ¥ 
265| Mother or true 4 
grandmother Fullsister  ...| $=2 re- 
duced to# 
Full brother or ) 
brothers | Consanguine | % reduced 
€ (R.) sister or sisters to % 
Full sister or | 
| sisters J Uterine hrothers,| $=? 
| sisters reduced 
Uterine brother 4 to 2 
. or sister ,270| Mother or true 
grandmother 
266| Mother or true 4 
grandmother Full sister _... 3=# 
Full brother ) Consanguine pro d 
or brothers = | 8 (R ) ther or brothers 
ull sister or f 6 \ 
sisters J Uterine brother 3 
or sister 
Uterine brothers 4=$% 
or sisters or bro- 271| Mother or true i 
ther and sister grandmother 
267 | Mother or true 3 Full sister ey, 4=3 
grandmother 
Uterine brother : 
Full sister ...{| $=3 
Full nephew] 4(R.) 
Consanguine| #2(R.) or consanguine 
sister or sister’s nephew or any 
brother or bro- residuary 


thers Nos. 18—25. 
ee ME Pe ea ee a Ee EC, en | 


* Nos. 265, 266 are similar to Nos. 246, 247. 
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272 | Mother or true 
grandmother 


Full sisters 


Consanguine 
brothers 


Consanguine 
sisters 


Mother or true 
grandmother. 


273 
Consanguine, 
brothers. 


wVvanoau RaLhaVU 


sisters. 


Uterine brother 
or sister, 


Mother or true 
grandmother, 


274 


Consanguine 
brothers, 


Consanguine 
sisters. 


Uterine bro- 
thers, sisters. 

275 | Motber or true 
grandmother. 


Consanguine 
sister. 


Uterine brother 
or sister. 


é (R ) 


Fee Do 


for De 


& (RR). 


AS et 
H 
fon [ ] 


Cras 


Toh 
il 
in 


be 


Heirs Shares 


ee el oe a 4 


Full nephew or} 3 (R.) 
consanguine 


nephew or any 


Nos, 18— 26. 





nal 


| 
| 
| 
| residuary 
| 
| 


Illustrations of 
mother together 
with four 
heirs. 


for 


Mother or true 
grandmother. 


Ais 


to-— 


Kull sister 


Cons anguine 
sister or sis- 

, ters, \ 

Conaina une 

brother or bro-_, 

thers. J 





4 (R.) 


| 
| 
or sister, 


| lllustrations of 

true grandmother 

| together with 
one heir.” 


| 
Uterine brother 
| 
| 


True grand- 4 
| mother or true 
grandmothers, 


277 





True grand- a 
father. 





* In the cases of the mother we have included cases of the grandmother also, 
here we have simply-cited few cases not stated in previous examples, 


F. 29 


GENERAL 





or brothers 
or consanguine 
brother or bro- 
thers or any 
residuary 
Nos, 16—25. 


| 

No. | Heirs 

278 |T'rue_ grand- 
| mother or true 
: erandmothers. 
| Full brother 
| 
| 
| 





279 | True grand- |} increased | Tlustrations of 
mother or true to 4 full brother or 
: grandmothers. | : sh ahs af hee 
gether with two 
| Full sister or| 4=2? | heirs. 
consanguine increased 
sister. to 4 285/ Fall brother 
| or brothers 
280 | True grand- {3 increased Kull sister or 
| motheror true to % | full sisters: 
' grandmothers. Uterine brother 
or sister 
Full sisters or| 3=4 
consanguine | increased | 286 | lull brother or | 
sisters. to % brothers 
Full sister or [ 
2861 True grand- |g increased) sisters 
1 
sate p ones ee Uterine brothers | 
Br or sisters or 
' Uterine brother |; 1 increased brother and 
| oF or sister. * Lo lod ! sister 
| -_ | ‘| Illustrations of 
Lilu strations full sister to- 
ofbrother 7 gether with 
together with one heir. 
| one heir. | 
| 287 | Full sister a 
282 | Full brother FA 
Consang uine 
brother or bro- 
Full sister 3 thets 











| 
Shares | Heirs 
eee ie | es 
4 983. “ull brother or 
| brothers 
Uterine brother 
| | or sister 
& (R.) | | 


2841 l’ull brother or 
brothers 
Uterine brothers 
| or sisters or 
brother and 
sister 




















| 


i 





Shares 


é (R.) 
t 


§ (R.) 


tens 


Chr 


wee 


4 
4 (R.) 





1 If there are uterine brothere, sisters or one brother and sister they would 


take he 
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No. Heirs Shares | No. | Heirs | Shares 

ol ene Eee ie penraenee: em 

288| Full sister .,. | 4 increas- | 293) Full sister... 2y 
ed to 7 


3 
° Jonsanguine| #? (R.) 








Consanguine & increas- brother or bro- 
sister ed to 4 thers 
289 | Full sister | 4=2 in- | | (Jterine brother j 
creased or sister 
to 9 : 
294; ull sister ... b= 
Uterine brother | } inercas- | | 
or sister edto Consanguine| 4 (R.) 
brother ae 
290! Full sister... $=} brothers | 
increased | 
to 2 Uterine brothers 3=2 
| or sisters or 
Uterine brothers | 3=32  in- | brother and 
orsistersor| creased sister 
brotherand| to # | 
sister '295| Full sister —... 3=3 
4 | increased 
291} Full sister... —_ to 3 
| | 
Full nephew or 3 | Consang uine {g increased 
consan guine sister or sisters to # 
nephew or any 
residuary Nos. Uterine brother | § increas- 
16—25 or sister ed to 
—— So pees "1296! Full sister  ... | 
Illustrations of 
full sister to- | Consanguine 4 
gether with | sister or sisters 
two heirs. | Uterine brothers, 4=2 
| sisters 
292/Full sister... ; 2 A 
| 297 |Full sister aah 4=3 
| 


Consang uine 


fon fo) 


Consanguine 
sister or sisters |. 


brother aed 

brothers 1 
Consanguine t} 2 (R.) 

sister or 


ull nephew or| #@ (R.) 
sisters 


| 

| 

| 

| consanguine 

nephew or any 
residuary Nos. 
18-25 











| 
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No, Heirs Shares | No. Heirs Shares 
298|Fullsister ...) 2=§ | 302) Full sister 3=§ 
Uterine brother 4 Consanguine 4 
or sister sisters 
| Full nephew or @ (R.) | Uterine brother 3 
consan guine or sister 
| nephew or any 
residuary Nos. Full nephew or} @(R.) 
18—35 consan guine 
nephew or any 
290 | Full sister... 2=9 residuary Nos. 
18—25 
Uterine brothers, 3 os 
sisters Illustrations of 
| full sisters to- 
Kull nephew or| 4g (R.) gether with 
consan guine one heir. 
| nephew or any 
residuary Nos. 303 | ull sisters 3=4 
18—25 
ee eer eee eee Consanguine| # (K.) 
Illustrations of brothers 
full sister to- 
gether with 304 | Full sisters $=4 
three hetrs. increased 
to ¥ 
300|Iull sister... l= 
Consanguine 
Consanguine sisters ae 
sisters to 
Consanguine | 8 (It.) 
brothers 
305 | Full sisters $=4 
Uterine brother increased 
or sister to 
301 | Full sister _ 3= 9 ' Uterine brother | % inoreas- 
or sister ed to 3 
Consan guin | 
brothers 806} Full sisters... 
Consanguine { 4 (R.) é 
sisters J Uterine brothers 3 
or sisters or 
Uterine brothers, = brother and 
sisters sister 


AR IESE SAE I I ET EE PE TTS 









No Heirs 








en arene ene 


307 | Full sisters 

Full nephew or 
consan fruine 
nephew or any 
residuary Nos. 


Illustrations of 
full ststers 
together with 

two heirs. 


308 | Kull sisters 


Consanguine 
brothers 
Consanguine 

sisters 


309| Full sisters... 
Cons a nguine 
brother, 


Uterine brother 
or sister. 


310} Mull sisters 


Uterine brother 
or sister, 


Full nephew or 
consang uine 
nephew or any 
residuary Nos. 

18-25, 

Illustrations of 
full sisters to- 
gether with 
three heirs. 


311 


Full sisters 
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Shares | No. 


oe | ney rer eee 


Heirs Shares 


Ss a3 re eee rer mente wet 


Consanguine 
brothers 

C o nsanguine 
sisters. 


. 
| 4 (Rh ) 
| | 

: Uterine brother 

| or sister, 

| 


lliustrations of 
consanguine 
brother together 
with one heir. 


wie 


312 | Cons anguine 
brother. 


wom 


Consanguine | 
sister, 

3138 !|Consanguine | @(R) 

brothers. 





Alm 


or sister. 


3l4 |C ons anguine 
brother or bro- 
thers, 


Ch—us 


ae we 


Uterine brother 


Uterine brothers 
or sisters or bro-| 
| ther and sister. 


wits 
li 
Carbs 


Illustrations of 
COMSANGUINE 
brother together 
with two heirs, 


_1315 | Co nsanguine ) 
brothers, | 


g (It.) 
Co nsanguine 
sisters. J 


Uterine brother 
or sister, 


b 


ETT eg ee I ER 











GENERAL ILLUSTRATION 























No. Heirs Shares | No. Heirs Shares 
$16 |Consanguine ) | Hull nephew or 2 
brothers. & cons anguine 
? 5 nephew or any 
|Co nsanguine | | residuary 
sisters. | Nos. 18— 25. 
Uterine brothers. 3 i 'Consanguine | = 
Sisters or | sister, 
brother and | Uterine brother g=2 
sister ' and sister or 
oe — uterine bro- 
Lilustration of thers, Or sis- 
cOnsaNGUING sis- ters, | 
ter together with ! 
ae rs Full nephew or! 3 (R.) 
cons anguine | 
317 | Consanguine | 2=§ in- | nephew or any | 
sister, creased to 3 residuary Nos. | 
18 —25. po 
Uterine brother 4 in- 
or sister, creased to ¢ Illustration of 
| consanguine 
318 |Consanguine ; $=§in- sisters together 
sister. creased to ¥ with one heir. 
Uterine brothers | 4 =#in- 322 |Consan guine 5 =$ in- 
orsisters or bro-| creased ° sisters. creased 
ther and sister | to ? to 4 
319 | Consang uine 2 Uterine brother | % increas- 
sister. or sister, ed to # 
Full nephew or 4 (R.) 
c onsanguine 1393 Consan guine 5 
nephew or any sisters. 
residuary Uterine brothers | 4 
___j__ Nos. 18-25. | 2 or sisters or 
| uterine brother 
Illustrations of | | and sister. 
consanguine | Consan guine é 
sister together | sisters. 
with two heirs. | 
| Full nephew or 4 
320 | Consanguine 33 cons anguine 
sister. nephew or any 
Uterine brother 2 residuary Nos, 


or sister. 





18—25. 
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No. Heirs Shares INo. Heirs Shares 





re 


omit ath i : seed acess a! (ard, ede co! 


| Illustration of : 
consanguine 


Illustrations of 
uterine brother 





or sister. 18—25, 
| 


326: Uterine brothers 


| 
| 
_ sisters together | or sister. 
| with two heirs. | hf | 
| [325 | Uterine brother Fa 
| , | or sister. 
324 Conemeeune 3=4 | 
sisters. | | Full nephew or | § (R.) 
| | cons anguine 
nephew or any 
. Uterine brother | 3 | | residuary Nos. 
| 
| 


| or sisters or 
| brother and 
| gister. 

{ 


GC Ons anguine 
nephew or any | 
residuary Nos. | 


| 
Pull nephew or — 4 (R.) 
| 
| 18—25, 


Full nephew or 3 (R.) 
CO DS anguine 


| 
{ 
| 
| 
| 
nephew or any 





residuary Nos. 
18—25. 


| | 
| | 


| ep E/T 
& 


eT a a TN a oe at 





CHARTS 


284 


| | | a “4 a a 
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THE DISTANT KINDRED 


The Distant Kindred are those blood relations who are 
neither sharers nor residuaries. There are four classes of 
Distant Kindred and their full list may be seen froin the 
Gharts V to IX. 


1. Descendants, Class I. 
2. <Ascendants, Class II. 


Descendants of parents, Class IL. 


Le 


4. Descendants of Ascendants, h. h. s., Class LV. 


The first class exeludes the second whieh in_ turn 
excludes the third and the latter excludes the fourth class. 


1 J have not worked out all cases of combination of the 
Distant Kindred Classes I, IJ, III and 1V. The Charts V—1X 
represent what an heir of any class would take when jointly with 
another heir, 


CHaRt V 
SHARERS, RESIDUARIES WITH THE DISTANT KINDRED 
The Chart indicates what share a Distant Kindred heir of Classes I, 11, 111 and IV takes when together 


with a sharer or a restduary. 


Olass IV 
Pres 


= ——E 
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Class III 





—_—————— 


r-~ 


Class II 


Class I 
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LAW OF INHERITANCE 


Some special cases of exclusion of heirs 


The Muslim heirs are subdivided into sharers and resi- 
duaries. Some sharers are liabie to be excluded by presence 
of a sharer or by a residuary, and again some sharers are 
converted into residuaries and thereby are excluded from 
receiving their fixed shares. However there are some heirs 
known as primary heirs who are not liable to be excluded at all. 
These are (1) the heirs by marriage—the husband or the wife as 
the case may be, and (2) certain heirs by consanguinity, namely: 
the father, mother, son and daughter. 


There are some well known rules for exclusion of heirs 
whether sharers or residuaries, namely*:— 


(a) Asharer is excluded by any person through whom 
he is related to the deceased, and who may 
Participate as a residuary.' 


(b) All collateral sharers are excluded by a lineal male 
descendant or ascendant who can also take as a 
residuary.” 


(c) A remoter sharer is excluded by a nearer residuary 
who is such that would convert such equally 
nearer sharer into a residuary.® 


(d) Ahalf blood sharer is excluded by a full blood 
residuary who is such that would convert such 
full blood sharer. into a residuary.* 


(e) If the sharers take the maximum share, any other 
possible claimant would be excluded.’ 


* The basic principle of these rules appears to be that the nearer in 
degree excludes the more remote. 


1 e, g.—The father excludes the true grandfather, full sister etc. 
2 e, g.—The son excludes the full sister, uterine brother etc. 
® e, g.—The son excludes son’s daughter etc. 


* e. g.—The consanguine sister is excluded by the full brother who 
converts the full sister into a residuary. 


© e,g.—Two or more daughters take the maximum share 2/3 and 
thereby exclude the son’s daughter, while with a single daughter the son’s 
daughter would take 1/6 as sharer. 


Similarly two or more full sisters exclude a consanguine sister. 
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The main object of these few pages is to take some special 
cases of exclusion by reason of such grouping of heirs that the 
inheritance is exhausted before the heir in question can take 
anything, or the sum total of shares awarded exceed unity and 
thereby the doctrine of ‘awl’ becomes applicable and all the 
shares awarded are reduced, and in such a contingency the heir 
in question is obviously excluded, there being nothing left for 
him to take from. 


(a) The son’s son 


The son’s son is a residuary and is not excluded by any 
heir except the son, however in the following cases he cannot 
take any thing at all, owing to the inheritance itself exceeding 
unity or being exhausted by other existing heirs. 


1. Father .. . 1/6== 2/12 reduced to 2/13 
Mother or maternal 
‘grandmother .. 1/6 == 2/12 do 2/13 
Husband ee eee: (312 do 3/13 
Daughter 1/2= 6/12 do 6/13 
13/12 
2. Father .. . 1/6== 2/12 reduced to 2/15 
Mother or maternal 
grandmother .. 1/6 == 2/12 do 2/15 
Husband . Lf/4s 3/12 do 3/15 
Daughters a 23 == 8/12 do 8/15 
15/12 
3. Father .. .. 1/6== 4/24 reduced to 4/27 
Wife .. -. 1/8 = 3/24 do 3/27 
Daughters .. 2/3 = 16/24 do 16 | 27 
Mother or maternal 
grandmother .. 1/6= 4/24 ~— do 4/27 
27 | 24 
4. Father .. a 1/6 
Daughters .. 2/3 = 4/6 
Mother or maternal 
grandmother .. |... 1/6 


Ee 


1 
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In the above examples we may substitute true grandfather 
for the father, if so then paternal true grandmother may 
be substituted for the mother and the solutions will be the 
same, 


§. Father or true 
grandfather or 
mother or true 


grandmother .. 1/6 = 2/12 reduced to 2/13 
Daughters sy 2 = 8713 do 8/13 
Husband .. V4= 3/12 do 3/13 

13/12 


Similarly in the above examples the son’s daughter co-exist- 
ing with these heirs would be excluded. Andso would be the 
son’s son’s son h,1.s. though strictly speaking the latter is 
excluded only by the son or son’s son of higher degree. 


These solutions will be identically the same if we substitute 
for the daughter son’s daughter of a higher degree and include 
a son’s son of a lower degree, namely the following example 
corresponds with the above example No. 5 and so on since the 
daughter and son’s daughter in effect both together take 2/3 
similar to the case of two or more daughters. 


Father or true 


grandfather .. 1/6== 2/12 reduced to 2/13 
Daughter .. 1[f2= 6/12 do 6/13 
Son’s daughter |. 1/6= 2/12 do 2/13 
Husband «. ‘aS 3712 do 3/13 

13/12 


Son’s son’s son: Here there is no residue left for him. 


(b) The full brother 


The full brother is excluded by the father or true grand- 
father or by the son or son’s son h. |. s. however in the follow- 
ing cases he cannot take anything, as the estate is exhausted by 
other co-existing heirs, or the sum-total of shares already 
allotted exceeds unity.. 
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6. Mother or maternal 
or paternal true 
grandmother .. 1/6 = 2/12- reduced to 2/13 


Husband .. 1/4 3/12 do 3/13 


Daughters or son’s 
daughters or one 
daughter and son’s 
daughter or son’s 
daughters .. 2/3 = 8/12 do 8/13 


13/12 


7. Mother or maternal 
or paternal true 
grandmother... 1/6 


Husband . 1/2= 3/6 


Uterine brother and 
sister or uterine 
brothers or 
uterine sisters .. 1/3 = 2/6 


ho 


I 


The case of the full sisters or sisters is identically same as 


that of the full brother. 
(c) The consanguine brother 


The consanguine brother is excluded by the son, son’s son 
h. |. s. by the father or grandfather and also by the full brother 
or brothers. He is also excluded by the presence of the full 
sister along with one or more daughters or son’s daughters. 
Again he is excluded by the presence of a certain group of heirs 
as in above examples Nos. 6 and 7 and in the following 
additional cases, 


8. Husband .. 1/2== 3/6 reducedto 3/7 
Maternal or paternal 
true grandmother _. 1/6 do 1/7 


Full sister . 1/2= 3/6 do 3/7 


10. 


11. 


12. 


13. 


14. 


1S. 
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Husband 
Mother 


Full sister 


Husband 


Full sister 


Husband 


Full sisters 


Uterine brother and 
sister Or uterine 
brothers or sisters 


Full sisters 


Husband 


Mother or maternal 
or paternal true 
grandmother 


Full sisters 


Husband 

Mother or maternal 
or paternal true 
grandmother 

Uterine brother and 
sister Or uterine 
brothers or sisters 


Wife 7 

Mother or maternal 
or paternal true 
grandmother 


Full sisters 


1/2 = 3/6 reduced to 
1/3: => 2/6 do 
1/2= 3/6 do 


Geet 


8/6 

1/2= 3/6 

1/2 = 3/6 

1/2= 3/6 reduced to 

2/3 = 4/6 do 
7/6 

1/3 

2/3 


1/2 = 3/6 reduced to 


- 1/6 do 
2/3 = 4/6 do 
8/6 
1/2== 3/6 

1/6 
if =: 2/6 
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3/8 
2/8 
3/8 


3/7 
4/7 


3/8 


1/8 
4/8 


1/4 = 3/12 reduced to 3/13 


1/6 = 2/12 do 
2/3 :=>..8/12 do 


2/13 
8/18 
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16. Uterine brother or 
sister a ae 1/6 
Full sisters . 2/3 = 4/6 
Mother or maternal 
or paternal grand- 
mother ce es 1/6 
17. Uterine brother and 
| sister or uterine 
brothers or sisters 1/3 = 2/6 
Full sister , dP. 376 


Mother or maternal 
or paternal true 
grandmother... 1/6 
The case of exclusion of the consanguine sister is similar 
to the case of the consanguine brother, and she is also excluded 


by the presence of two or more full sisters or one full sister 
along with one or more son’s daughters. 


(d) The brother’s son, nephew 
The brother’s son, nephew, is excluded by the son, son’s 
son h, I. s., father, grandfather, one or more brothers, and by 
one or more consanguine brothers. And he is also excluded by 
the presence of certain heirs as in the following cases. 


18. Uterine brother or 


sister ee 1/6 
Husband _ 1/2=> 3/6 
Mother .. 1/3 = 2/6 


19. Uterine brothers or 
sisters or brother 


and sister .. I/3 = 2/6 
Husband .. If2=— 3/6 
Mother or true 
grandmother... 1/6 
20. Husband .. 1/4 3/12 reduced to 3/13 


Daughters or one 
daughter and one 
or more _— son’s 


daughters w2 2/3 “8712 do 8/13 
Mother or _ true 
grandmother .. 1/6= 2/12 do 2/13 





12/19 


21. 


22. 


25% 


rae 


26. 


27. 
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Husband 


Daughter or son’s 
daughter 


Full sister or Consan- 
guine sister 


Husband 
Sister .. 
Husband | 
Sisters . . 


Husband 


Daughters or son’s 
daughters 


Sister or sisters full 
or cOnsanguine .. 


Uterine brother or 
sister 


Husband 


Sister full or con- 
sanguine 


Uterine brothers or 
sisters or brother 
and sister 


Husband 


Sister full or con- 
sanguine 


Uterine brother or 
sister 


Husband 


Sisters full or con- 
sanguine 


1/2 = 


1/2 
1/2 
1/2 = 
2/3 = 
1/4 = 


2/3 = 


1/2 = 


i= 


1/4 
2/4 


1/4 


3/6 reduced to 
4/6 do 
3/12 


g/12 
1/12 residue 


1/6 reduced to 


3/6 do 
3/6 do 
7/6 


2/6 reduced to 


3/6 do 
3/6 do 
8/6 


1/6 reduced to 
3/6 do 


4/6 do 
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3/7 
4/7 


1/7 
3/7 


3/7 


2/8 
3/8 


3/8 


1/8 
3/8 


4/8 


310 


28. 


Zo. 


30. 
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Uterine brothers or 
sisters or brother 
and sister 


Husband 


Sisters full or con- 
sanguine 


Uterine brother or 
sister 


Full sister 
Consanguine sister . . 


Mother or _ true 
grandmother 


Uterine brother and 
sister or brothers, 
sisters 


Full sister 
Consanguine sister . . 


Mother or true 
grandmother 


Uterine brother or 
sister 


Full sisters or sister 
and consanguine 
sister Or Consan- 
guine sisters 


Mother or true 
grandmother 


Wife 


/3= 
i= 


2/3 = 


vee 


1/3 = 


1/6 = 


2/3 = 


1/6 = 
1/4 = 


2/6 
3/6 


4/6 


9/6 


1/6 
3/6 
1/6 


1/6 


] 


2/6 
3/6 
1/6 


1/6 


7/6 


2/12 


g/12 


2/12 
3/12 


reducedto 2/9 
do 3/9 


do 4/9 


reduced to 
do 
do 


do 


reduced to 2/15 


do 


do 
do 


32. 


33. 


34. 


35. 
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Uterine brother and 
sister or brothers, 
sisters 


Full sisters or sister 
and consanguine 
sister or consan- 
guine sisters 


Mother or 
grandmother 


Wife 


true 


Uterine brother or 
sister 


Full sister or con- 
sanguine sister 

Mother or 
grandmother 


Wife 


true 


Uterine brother and 
sister or brothers, 
sisters 


Full sister or con- 
sanguine sister 


Mother’ or true 
grandmother 


Wife 


Uterine brother or 
sister 


Full or consanguine 
sisters 


Wife 





1/3 = 4/12 
2/32: B12 
1/6 == 2/12 
1/4 = 3/12 

17/12 
1/6 == 2/12 
1/2==- 6/12 
1/6 = 2/12 
1/4= 3/12 

13/12 
1/3 = 4/12 
l/2e= 6712 
1/6== 2/12 
1/4= 3/12 

15/12 
1/6 = 2/12 
2/3 = 8/12 


1/4== 3/12 


reduced to 


do 


do 
do 


reduced to 
do 


do 
do 


reduced to 
do 


do 
do 


reduced to 


do 
do 
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4/17 


8/17 


2/17 
3/17 


2/13 
6/13 


2/13 
3/13 


4/15 
6/15 


2/15 
3/15 


2/13 


8/13 
3/13 
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36. 


37. 


38. 


39. 


40. 
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Uterine brother and 
sister or brothers, 
sisters 


Full or consanguine 
sisters 


Wife 


Uterine brother and 
sister or brothers, 
sisters 


Full or consanguine 
sister 


Wife 


Uterine brother or 
sister 


Consanguine _ sisters 


Mother’ or true 
grandmother 


Uterine brother and 
sister, or brothers, 
sisters 


Consanguine sisters 


Mother or true 
grandmother 


Uterine brother and 
sister or brothers, 
sisters 


Full or consanguine 
sister 


Mother or true 
grandmother 


1/3 == “4/12 
2/3 = 8/12 
1/4= 3/12 
15/12 

1/3= 4/12 
1/2= 6/12 
1/4= 3/12 
“B/12 

- 1/6 
2/3 = 4/6 
1/6 

1/3 = 2/6 
2/3 = 4/6 
1/6 

7/6 

1/3 = 2/6 
1/6 == 3/6 
1/2= 1/6 


reduced to 4/15 


do 
do 


8/15 
3/15 


reduced to 4/13 


do 
do 


reduced to 


do 


do 


6/13 
3/13 


2/7 
4/7 


1/7 
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41, Uterine brother and 
sister, or borthers, 


sisters .. 1/3 = 2/6 reducedto 2/7 
Full or consanguine 
sisters . 2/3 = 4/6 do 4/7 
Mother or _ true 
grandmother... 1/6 do 1/7 
7/6 


42. Uterine brother and 
sister or brothers, 
sisters .. 1/3 


Full or consanguine 
sisters <a. 23 


43. Daughters or 
daughter and son’s 
daughter or son’s 


daughters . 2/3 = 4/6 
Mother or _ true 
grandmother... 1/6 


Full or consanguine 
sister Or sisters .... 1/6 (residue) 


44, Daughters or 
daughter and son’s 
daughter or son’s 


daughters _. 2/3 = 16/24 
Wife .. .. 1/8 = 3/24 
Full or consanguine 
sister oes §/24 (residue) 


45, Full or consanguine 
sisters or full sister 
and consanguine 


sister .. 2/3 = 8/12 reduced to 8/13 
Mother or _ true 

grandmother .. 1/6 = 2/12 do 2/13 
Wife .. U4 3/12 do 3/13 


13/12 
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As regards other residuaries namely: (¢) consanguine 
brother’s son, (b) full uncle, (c) consanguine uncle, (d) full 
uncle’s son (¢) consanguine uncle’s son, each excludes the other, 
and in all cases where the full brother’s son is excluded they 
all in turn are excluded. 


These illustrations are cases of special exclusion of heirs, 
not under the well known rules of exclusion but under opera- 
tion of mathematical calculation the estate being either exhaus- 
ted. or having exceeded unity all allotted shares are reduced, 
and consequently other possible claimants are also excluded. 
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of true and false grand parenis, Zev-nl-Arham see Distant Kindred. 
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| Aay-ul-Furuz see sharers. 


